UNITED STATES DEPARTMENT OF AGRICULTURE 


AGRICULTURE 
DECISIONS 


DECISIONS OF THE SECRETARY OF AGRICULTURE 


UNDER THE 
REGULATOGRY LAWS ADMINISTERED IN THE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(including Court Decisions) 


VOL. 42 NO. 1 
(Nos. 22,246 — 22,324) 


Pages 1 — 204 


JANUARY 1983 








UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 

The principal statutes concerned are the Agriculture Marketing Act of 
1946 (7 U.S.C. 1621 et seq.), the Agricultural Marketing Agreement Act 
of 1937 (7 U.S.C. 601 et seq.), the Animal Quarantine and Related Laws 
(21 U.S.C. 111 et seq.), the Animal Welfare Act (7 U.S.C. 2131 et seq.), 
the Federal Meat Inspection Act (21 U.S.C. 601 et seq.), the Grain 
Standards Act (7 U.S.C. 1821 et seq.), the Horse Protection Act (15 
U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 (7 U.S.C. 181 
et seq.), the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
499a et seq.), the Poultry Products Inspection Act, (21 U.S.C. 451 et 
seq.), and The Virus-Toxin Act of 1913 (21 U.S.C. 151-158). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.’”’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. Pri- 
or to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of a 
case in these volumes generally indicates that the decision is not 
published in Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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AGRICULTURE MARKETING ACT OF i946 
Cite as 42 A.D. 6 


COURT DECISION 


GREAT WESTERN PACKING COMPANY and DALE CLARK v. UNITED STATES 
DEPARTMENT OF AGRICULTURE; JOHN BLOCK, as Secretary for the 
United States Department of Agriculture. Decided November 24, 
1982. (Civil Action No. 81-6011) (USDA FSQS Docket No. 9) 


UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


ENTRY OF DISMISSAL 


Pursuant to Rule 42 (b), Federai Rules of Appellate Procedure, and the 
stipulation submitted by the parties, dismissal of this appeal is herewith 
entered. 

(XXX) Each party to bear its own costs. 
( ) Costs to be apportioned as agreed in the submitted stipulaticn. 


MISCELLANEOUS ORDER 


REMOVAL OF STAY ORDER 


(No. 22,246) 


In re GREAT WESTERN PACKING COMPANY and DALECLARK. FSQS 
Docket No.9. Order issued January 31, 1983, by John A. Camp- 
bell, Chief Administrative Law Judge for Donald A. Campbell, Ju- 
dicial Officer. Respondents have evtered into a stipulation to dis- 
miss its appeal and judicial review has been terminated. Accord- 
ingly, the stay order is hereby lifted and the terms of the settlement 
agreement is given effect. 





ANIMAL WELFARE ACT 
Cite as 42 A.D.7 


(No. 22,247) 


In re RICHARD “DICK” ROBINSON. AWA Docket No. 190. Decided 
January 6, 1983. 


License—Civil penalty 


Respondent is ordered to cease and desist from transporting any animal for exhibition 
without first obtaining a license. Such license shall not have been suspended or re- 
voked. Respondent is assessed a civil penalty of $500.00. 


Victor W. Palmer, Administrative Law Judge. 
Gregory Cooper, for complainant. 
Respondent, pro se. 


Decision by Denald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Animal Welfare Act, as 
amended (7 U.S.C. §§ 2131-2155), in which Administrative Law Judge 
Victor W. Palmer filed an initial decision and order on October 20, 1982Z, 
ordering respondent to cease and desist from transporting for exhibition 
any animal without a license, and assessing a civil penaity of $500. 

On November 17, 1982, respondent appealed to the Judicial Officer, 
to whom final administrative authority has been delegated to decide the 
Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. 
§ 2.35).' The case was referred to the Judicial Officer for decision on De- 
cember 9, 1982. 

Oral argument before the Judicial Officer, which is discretionary (7 
C.F.R. § 1.145 (d) ), was requested by respondent, but is denied inas- 
much as; the issues, which are not difficult, have been thoroughly 
briefed, and oral argument would seem to serve no useful purpose. 

Based upon a careful consideration of the entire record, the initial de- 
cision is adopted as the final decision, with additional conclusions by the 
Judicial Officer following Judge Palmer’s conclusions. The final order is 
identical to Judge Paimer’s order, except that the effective date has been 
changed in view of the appeal. 


1. The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 
(1953), reprinted in 5 U.S.C. app., at 764 (1976). The Department’s present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
PRELIMINARY STATEMENT 


This is an administrative proceeding initiated by a complaint filed on 
February 8, 1982, by the Administrator, Animal and Plant Health In- 
spection Service, alleging that respondent, Richard “Dick” Robinson, 
violated the Animal Welfare Act (7 U.S.C. §§ 2131-2155), hereinafter 
“the Act.” The complaint charges that respondent violated a provision of 
the Act (7 U.S.C. § 2134) on October 13, 1980, when he transported an 
animal in commerce from Utah to California after his license as an ex- 
hibitor under the Act had been revoked. Complainant seeks the issuance 
of both a cease and desist order and the imposition of civil penalties. 

Respondent filed an answer in which he denied violating the Act and 
requested an oral hearing. 

Oral hearing was held on September 15, 1982 in Salt Lake City, Utah. 
Both parties have filed proposed findings, conclusions and orders for my 
consideration. 

Pursuant to my request, complainant has also filed a list of ad- 
ministrative proceedings under the Act, in which civil penalties were as- 
sessed, showing for each the violations involved and the amount of 
penalty assessed. 


FINDINGS 


1. Respondent, Richard “Dick” Robinson, is an individual whose ad- 
dress is 352 South 300 East, No. 17, Salt Lake City, Utah 84111. 

2. Respondent is an exhibitor who was licensed under the Animal 
Welfare Act until June 2, 1979, when his license was revoked for failure 
to comply with the terms of a consent decision. 

3. Respondent had entered into a consent decision with the complain- 
ant in AWA Docket No. 110 which was filed on May 23, 1979. By the 
terms of that consent decision, respondent’s license as an exhibitor was 
to be revoked without further proceedings, effective June 2, 1979, if re- 
spondent did not comply with its terms. 

4. Respondent’s license as an exhibitor under the Act was revoked 
without further proceedings on June 2, 1979, upon a determination that 
respondent did not comply with the terms of the consent decision. 

5. Respondent has not been licensed under the Act since June 2, 1979. 

6. On October 13, 1980, respondent, without having obtained a li- 
cense from the Secretary of Agriculture, transported in commerce from 
Utah to California, one wolf for exhibition on various television shows to 
promote his book. 

7. Respondent has operated his business as a one-man operation. The 
gravity of the offense in this case was not in and of itself of a serious na- 
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ture and did not involve any harm or danger to any animal’s health or 
well-being. However, the Act’s terms and provisions were not unknown 
to respondent and his was not an inadvertent offense. 


Pertinent Statutory Provisions 
7 U.S.C. § 2134 


No dealer or exhibitor shall sell or offer to sell or transport 
or offer for transportation, affecting commerce, to any re- 
search facility or for exhibition or for use as a pet any ani- 
mal, or buy, sell, offer to buy or sell, transport or offer for 
transportation, affecting commerce, to or from another 
dealer or exhibitor under this chapter any animal, unless 
and until such dealer or exhibitor shall have obtained a li- 
cense from the Secretary and such license shall not have 
been suspended or revoked. 


7 U.S.C. § 2149 (a) and (b) 


(a) If the Secretary has reason to believe that any person 
licensed as a dealer, exhibitor, or operator of an auction 
sale subject to section 2142 of this title, has violated or is 
violating any provision of this chapter, or any of the rules 


or regulations or standards promulgated by the Secretary 
hereunder, he may suspend such person’s license tempo- 
rarily, but not to exceed 21 days, and after notice and op- 
portunity for hearing, may suspend for such additional pe- 
riod as he may specify, or revoke such license, if such viola- 
tion is determined to have occurred. 


(b) Any dealer, exhibitor, research facility, intermediate 
handler, carrier, or operator of an auction sale subject to 
section 2142 of this title, that violates any provision of 
this chapter, or any rules, regulation, or standard promul- 
gated by the Secretary thereunder, may be assessed a civil 
penalty by the Secretary of not more than $1,000 for each 
such violation, and the Secretary may also make an order 
that such person shall cease and desist from continuing 
such violation. Each violation and each day during which a 
violation continues shall be a separate offense. No penalty 
shall be assessed or cease and desist order issued unless 
such person is given notice and opportunity for a hearing 
with respect to the alleged violation, and the order of the 
Secretary assessing a penalty and making a cease and de- 
sist order shall be final and conclusive unless the affected 
person files an appeal from the Secretary’s order with the 
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appropriate United States Court of Appeals. The Secretary 
shall give due consideration to the appropriateness of the 
penalty with respect to the size of the business of the per- 
son involved, the gravity of the violation, the person’s good 
faith, and the history of previous violations. Any such civil 
penalty may be compromised by the Secretary. Upon any 
failure to pay the penalty assessed by a final order under 
this section, the Secretary shall request the Attorney Gen- 
eral to institute a civil action in a district court of the 
United States or other United States court for any district 
in which such person is found or resides or transacts busi- 
ness, to collect the penalty, and such court shall have juris- 
diction to hear and decide any such action. Any person 
who knowingly fails to obey a cease and desist order made 
by the Secretary under this section shall be subject to a 
civil penalty of $500 for each offense, and each day during 
which such failure continues shall be deemed a separate of- 
fense. 


zkkwekwekwkk xk 


CONCLUSIONS 


It is uncontroverted that respondent, on October 13, 1980, some 16 
months after the revocation of his license as an exhibitor, transported a 
wolf from Utah to California for exhibition on television. He thereby vio- 
lated 7 U.S.C. § 2134 

Under these circumstances, a cease and desist order shall be issued to 
deter any similar violation of the Act by respondent in the future. The 
Act further authorizes the assessment of a civil penalty in an amount of 
not more than $1,000 that is found to be appropriate when due con- 
sideration is given to “the size of the business of the person involved, the 
gravity of the violation, the person’s good faith, and the history of previ- 
ous violations.” 

Inasmuch as respondent’s offense did not harm or endanger any ani- 
mal, the maximum civi: penalty of $1,000 would not be appropriate. 

On the other hand, respondent cannot be said to have inadvertently 
violated the Act in light of his specific knowledge of the Act’s require- 
ments obtained during the prior proceedings which culminated in his 
signing a consent decision. His demonstrated lack of good faith compli- 
ance with the Act’s terms makes issuance of a cease and desist order, by 
itself, insufficient. 

The list of prior administrative proceedings sanctioning violations of 
the Act, furnished by complainant, indicates that a civil penalty of $500 
is appropriate and consistent with prevalent Department practices. 





RICHARD “DICK” ROBINSON 1l 
Cite as 42 A.D. 7 
This penalty should be adequate to impress respondent with the need 
to hereafter comply with the Act’s requirements without over burdening 
him as a one-man operation. 


ADDITIONAL CONCLUSIONS BY JUDICIAL OFFICER 


Respondent contends on appeal that Judge Palmer, in his “Summary 
of Telephone Conference,” dated August 19, 1982, improperly limited 
the sole issue of trial to what sanction, if any, should be imposed upon re- 
spondent. Respondent contends that this precluded the affirmative de- 
fenses raised in his answer that the Act is unconstitutional and that he 
was not subject to the Act. 

However, the record shows that Judge Palmer did not preclude re- 
spondent from raising the constitutional issue in his brief (Tr. 14). As to 
respondent being subject to the Act, Judge Palmer’s limitation of the 
evidence to be received was based on respondent’s admissions during the 
phone conversation (Tr. 11). In addition, Judge Palmer stated to re- 
spondent’s counsel at the beginning of the hearing (Tr. 14): 


If you have any problems, if there is some problem about 
some evidence you think you should be entitled to bring 
forward, we will discuss it. 


Thereafter, respondent testified as a witness, and complainant’s single 
objection to respondent’s testimony was overruled by Judge Palmer 
(Tr. 26-27). Hence there is no merit to respondent’s argument that he 
was prevented from introducing relevant evidence. 

Moreover, respondent’s affirmative defenses were abandoned in his 
Proposed Findings of Fact, Conclusions and Order filed after the hearing 
in this case. In his proposed findings and conclusions, respondent did not 
challenge the constitutionality of the Act or that he was subject to the 
Act. Instead, he admitted that he violated the Act and proposed that a 
cease and desist order, but not a monetary civil penalty, should be as- 
sessed against him. Specifically, respondent stated (Respondent’s Pro- 
posed Findings of Fact, Conclusions and Order, at 2): 


1. Respondent is an exhibitor who, without having ob- 
tained a license from the Secretary of Agriculture, trans- 
ported in commerce, on or about October 13, 1980, from 
Utah to California, one wolf for exhibition on various tele- 
vision shows, to promote his book, in violation of Section 4 
of the Act (7 U.S.C. 2134). 


2. The proper sanction in this case is the issuance of a 
cease and desist order and no monetary civil penalty 
should be assessed against Respondent. 
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Since respondent waived the affirmative defenses in his proposed 
findings and conclusicas,? he cannot now reassert those defenses on ap- 
peal. 
Respondent also contends that the evidence does not support Judge 
Palmer’s finding and conclusion that his violation was not an inadver- 
tent offense, in light of his specific knowledge of the Act’s requirements. 
Although respondent testified that he did not know that he needed a li- 
cense, Judge Palmer, who saw and heard respondent testify, was not 
compelled to believe that testimony. Since respondent had previously 
been a licensee, and was involved in a prior disciplinary proceeding with 
the Department, it is reasonable to infer that he was aware of the Act’s 
requirements. 

Respondent relies on the fact that he received no compensation for his 
television appearances, except for the fact that he was allowed to pro- 
mote his book. But even if he thought that not receiving a cash payment 
exempted him from the Act’s requirements, he admits that he received a 
check for $484 from one of the television shows (Tr. 29, 31-32). 

Moreover, even if respondent did not know that he was violating the 
law, in view of his past history as a licensee and his past involvement in 
a disciplinary proceeding with the Department, he at least acted in care- 
less disregard of the Act’s requirements. That would be a sufficient basis 
for assessing a $500 civil penalty. 

The $500 civil penalty assessed by Judge Palmer is only one-half the 
statutory maximum, and is consistent with civil penalties assessed in 
other comparable cases. It should, therefore, be assessed in this case. 


ORDER 


Respondent, his agents and employees, directly or indirectly, through 
any corporate or other device, shall cease and desist from transporting 
or offering for transportation, in commerce, for exhibition any animal, 
unless and until said respondent shall have obtained a license from the 
Secretary and such license shall not have been suspended or revoked. 

Respondent is assessed a civil penalty of $500 which shall be paid by 
certified check or money order made to the order of the Treasurer of the 
United States and which shall be forwarded to Gregory Cooper, Office of 
the General Counsel, United States Department of Agriculture, Room 
2014, South Building, Washington, D.C. 20250, within thirty (30) days 
from the date that this order becomes effective. 


2. Respondent’s counsel also admitted in his oral argument following the hearing that 
respondent's conduct was unlawful, and that a cease and desist order was “proper under 
the law” (Tr. 49). 
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This Decision and Order shall become effective upon service on re- 
spondent. 


(No. 22,248) 


Inre JOHN WAYNE BERRA. AWA Docket No. 180. Decided January 
31, 1983. 


Exhibitor—License—Standards and regulations—Civil penalty—Consent 


Respondent consented to an order to cease and desist from buying or transporting any ani- 
mal without having a valid and effective license, and from failing to comply with the 
Act and the standards and regulations issued thereunder. Respondent is assessed a 
civil penalty of $150.00. 


Gregory Cooper, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


CONSENT DECISION 


This is a proceeding under the Animal Welfare Act (7 U.S.C. 2131 et 
seq.), hereinafter referred to as the Act, and the regulations and stand- 
ards issued pursuant to the Act. It was instituted by a complaint filed on 
November 18, 1981, by the Acting Administrator, Animal and Plant 
Health Inspection Service, pursuant to the Act and the applicable Rules 
of Practice (7 CFR 1.133 (b) (1) ). This decision is entered pursuant to the 
consent decision provision of the Rules of Practice (7 CFR 1.138). 

The respondent specifically admits the jurisdictional allegations of the 
complaint, but neither admits nor denies the remaining allegations of 
the complaint. The respondent waives a right to a hearing and any {ur- 
ther procedures in this matter. The parties consent to the issuance of 
this decision for the purpose of settling this proceeding. 


FINDINGS OF FACT 


1. John Wayne Berra, hereinafter referred to as the respondent, is an 
individual whose address is Lot No. 10, Belair Mobile Home Park, Wood- 
bridge, Virginia 22191. 

2. Respondent, at all times material herein, was engaged in business 
as an exhibitor within the meaning of section 2 of the Act (7 U.S.C. 
2132) exhibiting to the public for compensation two bengal tigers which 
had been purchased in commerce from Jackson, New Jersey. 
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3. Respondent is not now, and at all times material herein was not, li- 
censed as an exhibitor pursuant to section 3 of the Act (7 U.S.C. 2133). 


CONCLUSIONS 


Inasmuch as the respondent has admitted the jurisdictional allega- 
tions of the complaint and the parties have agreed to the provisions set 
forth in the following Order in disposition of this proceeding, such Order 
will be issued. 


ORDER 


Respondent, his agents and employees, directly or indirectly, through 
any corporate or other device, shall cease and desist from: 

1. Buying, transporting, or offering for transportation any animals in 
commerce without having a valid and effective license as required by 
section 4 of the Act (7 U.S.C. 2134); and 

2. Failing to comply with any other requirements of the Act and the 
regulations and standards issued thereunder. 

Respondent is assessed a civil penalty of $150 which shall be paid by 
certified checks or money orders made to the order of the Treasurer of 
the United States and which shall be forwarded to Gregory Cooper, Of- 
fice of the General Counsel, United States Department of Agriculture, 
Room 2014, South Building, Washington, D.C. 20250. The civil penalty 


may be paid at a rate of $50 per month with the first payment to be 
made within thirty (30) days from the date that this Order becomes ef- 
fective. 

This decision shall have the same force and effect as a decision entered 
after a full hearing and shall be effective upon service on the respondent. 


(No. 22,249) 


Inre DELTA AIR LINES, INC. AWA Docket No. 224. Decided January 
31, 1983. 


Civil penalty—Consent 
Respondent consented to an order assessing it a civil penalty of $1,000.00. 


Patricia Fettmann, for complainant. 
Jason R. Archambeau, Atlanta, Ga., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
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STIPULATION AND CONSENT DECISION 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), by a Complaint filed by the Ad- 
ministrator, Animal and Plant Health Inspection Service (“APHIS”), 
United States Department of Agriculture, charging that repondent will- 
fully* violated the Act and the regulations and standards issued there- 
under (9 CFR Parts 1, 2, and 3). This decision is entered pursuant to the 
consent decision provisions of the Rules of Practice applicable to these 
proceedings (9 CFR 4.2; 42 FR 10959 and 7 CFR 1.138; 42 FR 745). 

The respondent admits the jurisdictional allegations contained in 
paragraph I of the Complaint, specifically admits that the Secretary has 
jurisdiction in this matter, neither admits nor denies the remaining alle- 
gations, waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 


FINDINGS OF FACT 


1. Delta Air Lines, Inc. is hereinafter referred to as respondent. 

2. Respondent’s mailing address is Delta Air Lines, Inc., Law Depart- 
ment, Hartsfield Atlanta International Airport, Atlanta, Georgia 30320. 

3. Respondent lists, in part, its corporate directors and officers as fol- 
lows: 


David C. Garrett, Jr.: President and Chief Executive 
Officer 

Hollis L. Harris: Sr. Vice President — Passenger Service 
James W. Callison: Sr. Vice President — General Counsel 


4. Respondent is an airline which is engaged in the business of trans- 
porting animals for hire. 

5. On October 13, 1977, Delta Air Lines, Inc. registered as a carrier 
under the Animal Welfare Act and was advised of the Act and the regu- 
lations and standards issued thereunder. 

6. On or about December 28, 1982,** a Complaint was issued by the 
Administrator, Animal and Plant Health Inspection Service, alleging 
violations of the Act and sections 3.11 (b) and 3.12 (c) of the regulations 
and standards issued thereunder (9 CFR 3.11 (b) and 3.12 (c). 


* That the Complaint does not specifically charge “willfullness”, is noted by the Ad- 
ministrative Law Judge. 
** The Complaint was filed on December 27, 1982. 
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CONCLUSION 


The respondent, having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, Delta Air Lines, Inc., is assessed a civil penalty of $1,000 
which shall be payable by certified check or money order to the Treasur- 
er of the United States and forwarded to Patricia V. Fettmann, Office of 
the General Counsel, United States Department of Agriculture, Wash- 
ington, D.C. 20250 within 30 days from the date this order becomes ef- 
fective. 

This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondent. 
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(No. 22,250) 


In re MILAN’S ENTERPRISES, INC., d/b/a MILAN’S SMOKED MEATS. 
FMIA Docket No, 62 and PPIA Docket No. 5. Decided January 4, 
1983. 


Inspection services, withdrawal and denial of —Consent 


The inspection services under Title I of the Federal Meat Inspection Act and the Poultry 
Products Inspection Act are withdrawn and denied to respondent. 


Sally M. Lorang, for complainant. 
Herbert A. Bluer, Walnut Creek, Calif., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This is a proceeding under the Federal Meat Inspection Act, as 
amended (21 U.S.C. 601 et seq.), hereinafter referred to as the FMIA 
and the applicable Rules of Practice (9 CFR 335.1 et seq.), and the Poul- 
try Products Inspection Act, as amended (21 U.S.C. 451 et seq.), herein- 
after referred to as the PPIA, and the applicable Rules of Practice (9 
CFR 381.230 et seq.), to withdraw federal meat inspection service and 
poultry products inspection service from Milan’s Enterprises, Inc., d/b/a 
Milan’s Smoked Meats, hereinafter referred to as respondent. The pro- 
ceeding was commenced by a complaint filed on August 17, 1982, by the 
Food Safety and Inspection Service (FSIS), United States Department of 
Agriculture (USDA), which is responsible for the administratior of the 
FMIA and the PPIA. The parties have agreed that this proceeding 
should be terminated by entry of the Consent Decision set forth below 
and have agreed to the following Stipulation: 

1. For the purposes of this stipulation and the provisions of this Con- 
sent Decision, respondent admits the Findings of Fact set forth herein, 
admits all of the jurisdictional allegations of the complaint, and waives: 

(a) Any further procedural steps; 

(b) Any requirement that the final decision in this proceeding con- 
tain findings and conclusions with respect to all material issues of fact, 
law or discretion, as well as the reasons or bases thereof; and 

(c) All rights to seek judicial review and otherwise challenge or con- 
test the validity of this decision. 

2. The respondent stipulates that the United States Department of 
Agriculture is the “prevailing party” in this proceeding and waives any 
action against the United States Department of Agriculture, under the 
Equal Access to Justice Act of 1980, Pub. L. 96-481, which went into ef- 
fect October 1, 1981, for fees and other expenses incurred by respondent 
in connection with this proceeding. 





FEDERAL MEAT INSPECTION ACT 
Cite as 42 A.D. 17 


FINDINGS OF FACT 


1. Respondent is a corporation, doing business as Milan’s ‘moked 
Meats, and operating a meat and poultry processing establishment at 
311 West A Street, Hayward, California 94541, and is, and at all times 
material herein was the recipient of inspection service under Title I of 
the FMIA and under the PPIA. 

2. Milan Sramek was, at all times material herein, President, Plant 
Manager, and 10 percent or more stockholder of, and responsibly con- 
nected with, the respondent. 

3. Jaroslav Patek, a/k/a Jerry Patek (hereinafter “Jerry Patek”) was, 
at all times material herein, Chief foreman of and responsibly connected 
with, the respondent. 

4. Respondent, on or about June 9, 1982, was convicted, in the United 
States District Court for the Northern District of California, of one felo- 
ny for conspiracy to commit certain offenses against the United States 
in violation of 18 U.S.C. 371, including: a. To sell, transport, and offer 
for sale, with intent to defraud, meat food products capable of use as hu- 
man food which were adulterated and misbranded, in violation of 21 
U.S.C. 610 (c); b. To knowingly and willfully falsify, conceal and cover 
up by trick, scheme and device from the USDA material facts concern- 
ing the operations of Milan’s Smoked Meats, in violation of 18 U.S.C. 
1001. Also, respondent was convicted of one felony for selling, trans- 
porting and offering for sale, with intent to defraud, pork loins which 
were capable of use as human food and were adulterated and misbranded 
at the time of such sale, transportation and offer for sale, in violation of 
21 U.S.C. 610, 601 (n) (1) and (5), 601 (m) (8) and 18 U.S.C. 2. 

5. Milan Sramek, on or about June 9, 1982, was convicted, in the 
United States District Court for the Northern District of California, of 
one felony for conspiracy to commit certain offenses against the United 
States in violation of 18 U.S.C. 371, as partially detailed in paragraph 4 
above, and of one felony for selling, transporting and offering for sale, 
with intent to defraud, pork loins which were capable of use as human 
food and were adulterate:i and misbranded at the time of such sale, 
transportation and offer for sale, in violation of 21 U.S.C. 610, 
601 (n) (1) and (5), 601 (m) (8) and 18 U.S.C. 2. 

6. Jerry Patek, on or about June 9, 1982, was convicted, in the United 
States District Court for the Northern District of California, of one mis- 
demeanor for transporting meat food products, specifically hams, to 
Raley’s Incorporated, which products were capable of use as human food 
and which were adulterated and misbranded at the time of such trans- 
portation, in violation of 21 U.S.C. 610, 601 (n) (1) and (5), 601 (m) (8), 
and 18 U.S.C. 2. 
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CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth in the 
following Consent Decision in disposition of this proceeding, such deci- 
sion will be issued. 


ORDER 


1. Inspection services under Title I of the FMIA and under the PPIA 
are indefinitely withdrawn from and denied to respondent, its officers, 
directors, successors, affiliates or assigns, directly or through any corpo- 
rate or other device, except that this order shall not apply to any person 
who, or firm or corporation which, purchases the establishment, facili- 
ties and/or business of the respondent, for so long as such person, firm or 
corporation: 

(1) does not employ or add in any capacity, any individual who has 
been responsibly connected with, as that term is defined under section 
401 of the FMIA (21 U.S.C. 671) and section 18 (a} of the PPIA (21 
U.S.C. 467 (a) ), the respondent; and 

(2) does not knowingly employ or add in any capacity, any individ- 
ual who has been convicted, in any federal or state court, of any felony, 
or more than one violation of any law, other than a felony, based upon 
the acquiring, handling or distributing of unwholesome, mislabeled, or 
deceptively packaged food, or fraud in connection with transactions in 


food, and immediately terminates its connection with any such individu- 
al when that individual’s conviction becomes known. 

II. This consent decision will become effective immediately upon 
signature of all the parties and the Administrative Law Judge. 
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(No. 22,251) 


In re ELDON STAMPER and SONYA STAMPER (d/b/a CHEZMYRAE 
WALKERS), and Ross H. Fox. HPA Docket No. 168. Decided Jan- 
uary 11, 1983. 


Sored horse, exhibition of—Disqualification of owners and co-trainer— 
Civil penalties, owners and co-trainer 


Where “Red Bluff’s Playboy” was sored when shown and exhibited, respondents are here- 
by disqualified from showing or exhibiting any horse, and from judging or manag- 
ing any horse show, exhibition, or auction for a period of one year. Respondent Fox 
is assessed a civil penalty of $750.00 and respondents Eldon Stamper and Sonya 
Stamper are jointly assessed a single civil penalty of $2,000.00. 


Dorothea A. Baker, Administrative Law Judge. 
Patricia Fettmann, for complainant. 
T. D. Bolling, Jr., Sacramento, Calif., for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is an administrative proceeding under the Horse Protection Act 
of 1970, as amended (15 U.S.C. § 1821 et seq.). 

After a hearing, Administrative Law Judge Dorothea A. Baker filed 
an initial decision and order on March 31, 1982, in which she found that 
the horse “Red Bluff’s Playboy” was sore when exhibited at the 1979 
West Coast Tennessee Walking Horse and Missouri Foxtrotters Cham- 
pionship Show on September 22, 1979. She assessed civil penalties of 
$100 against each respondent. 

Complainant and respondents appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases 
subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. 
§ 2.35).' 

Because of errors of law in the initial decision, the Judicial Officer re- 
manded the proceeding to Judge Baker on October 6, 1982. On October 
18, 1982, Judge Baker filed a Decision and Order Pursuant to Remand 
dismissing the complaint as to all respondents. On November 10, 1982, 
complainant again appealed to the Judicial Officer. The case was re- 
ferred to the Judicial Officer for decision on January 4, 1983. 


1. The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 
(1953), reprinted in 5 U.S.C. app., at 764 (1976). The Department’s present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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For the reasons set forth below, I find and conclude that “Red Bluff’s 
Playboy” was sore when exhibited at the Show in question here, and that 
appropriate disqualification orders and civil penalties should be imposed 
against respondents. 


FINDINGS OF FACT 


1. Respondents Eldon Stamper and Sonya Stamper (d/b/a Chezmyrae 
Walkers) are individuals whose address is 5350 Poppy Hill Road, Lin- 
coln, California 95648. They were co-owners of the horse “Red Bluff’s 
Playboy” from the time of his birth (or shortly thereafter) until the Show 
involved here. 

2. Respondent Ross H. Fox is an individual whose mailing address is 
3319 Taylor Road, No. 3, Loomis, California 95650. At all times materi- 
al herein, he was the co-trainer and rider of the horse “Red Bluff’s Play- 
boy.” 

In September 1979, respondent Fox was 25 years old. He started train- 
ing horses in 1978 as an apprentice to John Gunn, a horse trainer in his 
late 60’s or early 70’s. John Gunn and respondent Fox were the only per- 
sons who trained “Red Bluff’s Playboy” up to the time of the Show in- 
volved here. 

3. William A. Hartman is a Designated Qualified Person (DQP) 
trained in a program certified by the United States Department of Agri- 
culture and licensed by the National Walking Horse Regulatory Commit- 
tee to inspect horses to determine if they are sore within the meaning of 
the Horse Protection Act (see 9 C.F.R. §§ 11.7, 11.20). Mr. Hartman 
was employed by the management of the 1979 West Coast Tennessee 
Walking Horse and Missouri Foxtrotters Championship Show to inspect 
all Tennessee Walking Horses and Missouri Foxtrotters to prevent the 
entry into the show ring of horses that were in violation of the Horse 
Protection Act and the National Walking Horse Regulatory Committee 
rules. 

4. Dr. William J. Gay and Dr. Clifford H. Fenno are veterinary 
medical officers employed by the United States Department of Agricul- 
ture. They were assigned to the 1979 West Coast Tennessee Walking 
Horse and Missouri Foxtrotters Championship Show to detect and re- 
port violations of the Horse Protection Act. Dr. Gay and Dr. Fenno are li- 
censed and highly qualified veterinarians with specialized training and 
experience in examining horses to determine whether the horses have 
been subjected to “soring” agents, methods or devices in violation of the 
Act and regulations. 

5. On September 22, 1979, at the 1979 West Coast Tennessee Walk- 
ing Horse and Missouri Foxtrotters Championship Show, Sacramento, 
California, the horse known as “Red Bluff’s Playboy” was entered, 
shown and exhibited in Class No. 60, as Entry No. 123. 
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6. As a result of action devices used during the training of “Red 
Bluff’s Playboy” for a little under two years prior to the Show involved 
here, the horse had an extensive build-up of callus formation around the 
pastern area of both front feet—more severe than most other four-year- 
old Tennessee Walking Horses (Tr. 21-23, 142, 161-67, 301-02; Comp. 
Ex. 2A-2E).? If the present Scar Rule (9 C.F.R. § 11.3 (1982) ) had been 
in effect at that time, the horse would “automatically be classified as a 
sore horse because of the callus formation and the hair loss” (Tr. 162). 

7. On September 22, 1979, approximately 30 minutes prior to the 
commencement of Class No. 60, Mr. Hartman examined and passed as 
sound “Red Bluff’s Playboy.” The horse was sound and not in violation of 
the Horse Protection Act when examined by the DQP at that time. “Red 
Bluff’s Playboy” was presented for inspection to the DQP well before 
any of the other horses in that Class were brought for inspection. He was 
the first horse inspected for Class No. 60 by the DQP. Mr. Hartman 
(DQP), in explaining why he specifically remembered his examination of 
“Red Bluff’s Playboy,” testified (Tr. 257): 


A Two reasons: the fact that the horse was placed in 
my memory later in the evening and firstly, that the horse 
was presented to me much earlier than would have been 
for the class that he was going into. 


Similarly, Dr. Gay testified that prior to Class No. 60, there were sev- 
eral classes that did not require inspection, so he went to the inspection 
ring early to see that everything was in order. The thing that drew his 
attention to “Red Bluff’s Playboy” was that he was already in the inspec- 
tion ring two or three classes early, about 30 minutes before any other 
horses in Class No. 60 even showed up (Tr. 14-15, 58-60, 65-67). 

8. After passing the DQP’s inspection, respondent Fox put lubrication 
on “Red Bluff’s Playboy’s” pasterns and chains weighing about nine 
ounces (Tr. 409). Between the inspection by the DQP and the exhibition 
in Class No. 60, “Red Bluff’s Playboy” was warmed-up by respondent 
Fox. According to complainant’s evidence, the horse was worked at a 
rapid pace for 30 minutes or more (Tr. 14-15, 58-66, 220, 225, 257-58, 
282-83, 293-94, 307, 327, 336-42). According to respondent’s evi- 
dence, the horse was worked for not more than 10 minutes at a slow 
pace, except for one or two passes a little faster, with the warm-up inter- 
rupted by discussions between John Gunn and respondents Fox and E]- 
don Stamper (Tr. 409-14, 461-62). 

9. Respondent Eldon Stamper and John Gunn, co-trainer of the horse, 
were present during the inspection of the horse by the DQP, the warm- 
up following the inspection, and the exhibition of the horse (Tr. 323, 
408, 410-11, 413, 459-63). 

2. No effort has been made in this Decision to cite all relevant transcript references. 
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10. On September 22, 1979, Dr. Gay’s attention was first drawn to 
“Red Bluff’s Playboy” because of his early entry into the warm-up ring 
(Tr. 15, 65-67). Dr. Gay also observed the horse in the exhibition area, 
and selected his to be inspected because he regarded the horse as exhibit- 
ing indicia of distress (Tr. 15-17, 67-74). 

11. Following the exhibition and showing of “Red Bluff’s Playboy,” 
the horse was physically examined by Dr. Fenno. Dr. Fenno observed 
that the horse had extensive loss of hair and callus formations in the 
pastern area of both front feet, and had raw, abraded areas in the 
pastern area of both front feet (Tr. 142, 162-67; Comp. Ex. 2A-2F; and 
see Tr. 149, 501-02). Dr. Fenno’s examination included a very light 
palpation of both front pasterns. When palpating a horse, Dr. Fenno 
does not rub the horse, but rather uses a “dabbing” motion, using pres- 
sure as “soft as it would take to feel the pulse on a person’s wrist with the 
flat area of the thumb” (Tr. 206). He testified (Tr. 139-40): 


If I found a spot that seemed sensitive, if the horse 
through a head jerk or jerking the foot. away or abdominal 
muscles contracting, any sign I can see that he may show 
sensitivity, I would leave that spot completely and go on 
intentionally. 


Then, as I came back to that spot, I would see if he would 


consistently respond the same way. If I found a spot where 
he would consistently, three or four times, as I came back 
to that same area, show response as if he had pain there, 
then I could safely assume that he had tenderness at that 
area. 


While palpating the horse very lightly, as described above, Dr. Fenno 
found that the pastern area of both front feet was extremely sensitive. 
Dr. Fenno testified (Tr. 144-46): 


Q And did you lift one of the legs of the horse? 


A Started with the left foreleg and began with the pal- 
pation with the horse standing. 

Q What, if anything, did the horse do when you lifted 
its left leg? 

A Nothing. 

Q Continue. 


A As I began to palpate the posterior pastern, it was 
very evident that the area between the bulbs or the heels 
and also both bulbs of the heel were very sensitive to 
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touch; upon very, very light palpation, the horse would 
jerk the foot away, grunt, make an actual audible grunt as 
you palpated these areas and very obviously showed sensi- 
tivity in those areas. 


Q Then what did you do? 


A Then I extended the leg forward and began to check 
the anterior pastern area and his response in this area was 
more dramatic than posterior. 


At this time, when I touched the anterior pastern region, 
he again would grunt and he would give way sideways as if 
trying to literally fall over to get away from me and would 
form what we call a heave line along the abdominal mus- 
cles; the abdominal muscles would contract up in a very 
dramatic fashion. 


Q Did the horse show those symptoms when you were 
not palpating his posterior pastern? 


A No. If I moved the lower aspect of the fetlock, any re- 
gion other than circling the pastern, he showed no re- 
sponse whatsoever. 


Q Then, what did you do? 


A I put that foot down and went around to the right 
leg and repeated the procedure and did basically the same 
thing. The posterior pastern was very sensitive and bulbs 
of the heel were sensitive and abraded. 


Q On what do you base your statement that these areas 
were sensitive? 


A Very much the same as the left foreleg; the horse 
would attempt to pull the leg away and would give side- 
ways and form the heave line along the abdominal mus- 
cles. At times, particularly going to the anterior pastern, 
he would grunt very loudly and as I palpated the area, he 
would give out a very audible grunt. 


At this time, he began to show more tendency to try to 
collapse as I palpated these areas. 


Dr. Fenno’s palpations of “Red Bluff’s Playboy” was not a continuous 
process, but, rather, he would “[p]robe and stop for as much as up to 10 
to 15 seconds” because if “he was pushed along too fast, it was very obvi- 
ous he was going to lie down” (Tr. 193). 





ELDON STAMPER 25 
Cite as 42 A.D. 20 

Based on this examination of “Red Bluff’s Playboy,” which was the 
first of the post-Show examinations of this horse, Dr. Fenno formed the 
professional opinion that the horse was sore in violation of the Act as a 
result of excessive use of action devices (Tr. 156, 201, 250, 499-500; 
Comp. Ex. 1). 

Since it is the policy of the Department not to write-up a horse as sore 
without the concurrence of two veterinarians, Dr. Fenno sent for Dr. 
Gay to examiue the horse (Tr. 500-01). 

12. Before Dr. Gay arrived, a U.S.D.A. veterinarian who was learning 
to detect sore horses conducted a very superficial examination of the 
horse, without pursuing any points in particular. When Dr. Gay arrived, 
he independently conducted a thorough examination of the horse, and 
independently found the same conditions and reached the same conclu- 
sions as Dr. Fenno (Tr. 17-47; Comp. Ex. 1). Dr. Gay observed “a seeping 
or oozing of serum with a blood tinge or red tinge at both the posterior 
and anterior of the pastern and a bilateral condition,” which is “unusual 
and is considered a case where some misuse of action devices occurs” (Tr. 
19). (Of approximately 150 horses examined by Dr. Gay under the Horse 
Protection Act, at a number of shows, only two were found to be in viola- 
tion of the act, one of which was “Red Bluff’s Playboy” (Tr. 13, 36, 105) ). 

Following an exchange of information between Dr. Fenno and Dr. 
Gay, in which they agreed that the horse was sore in violation of the Act 
(Tr. 148), Dr. Fenno conducted a second examination of the horse. Dr. 
Fenno found the same conditions as before (Tr. 149-51), except that he 
found that “more of the abraded areas were beginning to ooze serum, 
blood-tinged serum” (Tr. 149; see also Tr. 501-02.) 

13. Following Dr. Fenno’s second examination of the horse, John 
Gunn, co-trainer of the horse, examined him, including palpation of his 
front legs (Tr. 435-36). Finally, Mr. Hartman (DQP) examined the horse. 
The horse did not make any response when Mr. Hartman lifted his leg 
(Tr. 153, 258-59), but in response to light palpation, “in the order of the 
pressure required to take a pulse or somewhat lighter than that” (Tr. 
259), the horse violently jerked back, hitting the rear stall wall, and then 
sagged back down (Tr. 152-53; 258-59). When Mr. Hartman palpated 
the other leg, the horse immediately started to fall (Tr. 153, 259). Mr. 
Hartman observed that the horse was “heavily abraded, red and oozing” 
(Tr. 259), and that he had “open, raw abrasions, which pretty well circled 
the pastern area” (Tr. 296). The abrasions were, according to Mr. Hart- 
man, “much, much, much heavier than anything I have seen prior to 
that” (Tr. 302). Mr. Hartman concluded that the abrasions were “from 
overuse of an action device” (Tr. 263, 275). 

Following his examination of the horse, Mr. Hartman said to John 
Gunn, co-trainer of the horse, “{expletive deleted], this horse is sore” (Tr. 





26 HORSE PROTECTION ACT 

Cite as 42 A.D. 20 
153-54; see, also, Tr. 259). John Gunn replied, “Yes, I know he is, but I 
didn’t do it. Somebody must have snuck in the stall and done it” (Tr. 154; 
see, also, Tr. 259). 

14. On September 22, 1979, well over 20 horses exhibited in the Show 
involved here were examined in U.S.D.A.’s post-Show examination. “Red 
Bluff’s Playboy” was the only horse exhibited at the Show involved here 
found to be sore by U.S.D.A. (Tr. 126, 161). 

15. “Red Bluff’s Playboy” was sore, as that term is defined in 15 
U.S.C. § 1821 (3), when shown and exhibited on September 22, 1979, at 
the 1979 West Coast Tennessee Walking Horse and Missouri Foxtrotters 
Championship Show, Sacramento, California. 

16. Respondents did not intend to sore “Red Bluff’s Playboy” and had 
no knowledge that the horse was sore. The Stamper respondents had in- 
structed their trainers not to sore their horses or show a sore horse. 


CONCLUSIONS 
I. Statutory Definition and Presumption as to “Sore.” 


The Act was amended in 1976 to define the term “sore” as follows (15 
US.C.§ 1821 (3)): 


(3) The term “sore” when used to describe a horse means 
that— 


(A) an irritating or blistering agent has been 
applied, internally or externally, by a person to 
any limb of a horse, 


(B) any burn, cut, or laceration has been in- 
flicted by a person on any limb of a horse, 


(C) any tack, nail, screw, or chemical agent has 
been injected by a person into or used by a person 
on any limb of a horse, or 


(D) any other substance or device has been used 
by a person on any limb of a horse or a person has 
engaged in a practice involving a horse, 


and, as a result of such application, infliction, injection, 
use, or practice, such horse suffers, or can reasonably be 
expected to suffer, physical pain or distress, inflammation, 
or lameness when walking, trotting, or otherwise moving, 
except that such term does not include such an application, 
infliction, injection, use, or practice in connection with the 
therapeutic treatment of a horse by or under the supervi- 
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sion of a person licensed to practice veterinary medicine in 
the State in which such treatment was given. [Emphasis 
added.} 


The Act creates a presumption that a horse with abnormal, bilateral 
sensitivity is sore, i.e., the Act provides (15 U.S.C. § 1825 (d) (5) ): 


(5) In any civil or criminal action to enforce this chapter 
or any regulation under this chapter a horse shall be pre- 
sumed to be a horse which is sore if it manifests abnormal 
sensitivity or inflammation in both of its forelimbs or both 
of its hindlimbs. 


This presumption does not change complainant’s ultimate burden of 
proof, but, where it is applicable, it shifts to respondent the burden of 
going forward with evidence to rebut the presumption. 


II. Statute and Regulation as to Action Devices. 


Under the plain language of the statute set forth in the preceding sec- 
tion, a horse is “sore” if action devices, such as chains, are used on the 
horse which cause it to suffer pain when moving. In view of the plain 
language of the Act, there is no need to resort to legislative history. But 
in any event, the legislative history of the Act shows that Congress in- 
tended for the statutory definition of “sore” to include soring caused by 
action devices. Specifically, it is stated in the House Report on the legis- 
lation (H. Rep. No. 94-1174, 94th Cong., 2d Sess. 4 (1976), reprinted in 
[1976] 3 U.S. Code Cong. & Ad. News 1696, 1699): 


A horse may be made sore by applying a blistering agent, 
such as oil of mustard, to the pastern area of a horse’s limb, 
or by using various action or training devices such as heavy 
chains or “knocker boots” on the horse’s limbs. 


Under the regulations, chains in excess of 10 ounces are absolutely 
prohibited at a horse show. Any chain is prohibited at a show, irrespec- 
tive of weight, if it causes a horse to be sored. Specifically, the regula- 
tions provide (9 C.F.R. § 11.2 (1979) ). 


§ 11.2 Prohibitions concerning exhibitors. 


zxkeewke KK * 
(b) No chain, boot, or other methed or device shall be 
used with respect to any horse at any horse show or exhibi- 
tion if such use causes the horse to be sored. 
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(c) The use of any of the following devices on any horse 
for the purpose of affecting its gait at any horse show or 
exhibition is prohibited: 

zx*kwkwekekk xe 


(2) Chains weighing in excess of 10 ounces each includ- 
ing the weight of the fastener; 


Accordingly, the Act and regulations make persons subject to the Act 
absolute guarantors that the use of action devices does not cause a horse 
to be sore. As stated in Jn re Thornton, 41 Agric. Dec. 870, 887-88 
(1982), appeal docketed, No. 82-7187 (11th Cir. June 7, 1982), quoting 
from Jn re Rowland, 40 Agric. Dec. 1934, 1943 (1981), appeal docketed, 
No. 82-3015 (6th Cir. Jan. 8, 1982): 


Under the regulations, as amended in 1975, there is no 
such thing as a “lawful” action device.’ In re Davis, 35 
Agric. Dec. 538, 539-40 (1976). This is not to say that all 
action devices are “unlawful” (see 9 C.F.R. § 11.2 (1978) ). 
But any action device can be unlawful. That is because the 
regulations provide (9 C.F.R. § 11.2 (b) (1978) ): 


(b) No chain, boot, or other method or device 
shall be used with respect to any horse at any 
horse show or exhibition if such use causes the 
horse to be sored. 


Hence the owner or exhibitor of a horse is an absolute 
guarantor that the action devices used during a show will 
not sore the horse. [Footnote omitted.] 


Ill. Evidentiary Issues. 


Judge Baker found the testimony of respondents Fox and Stamper to 
be more credible than that of the two U.S.D.A. veterinarians, Dr. Gay 
and Dr. Fenno, and stated that “where there was a conflict between their 
testimony and that of Drs. Gay and Fenno, the testimony of Mr. Fox and 
Mr. Stamper has been accorded the higher degree of credibility” (Initial 
Decision 9). Since it is primarily the function of the Administrative Law 
Judge to determine the credibility of the witnesses, her determination in 
this respect has been followed. However, this is of no real consequence 
here since there is no conflict in the testimony of these witnesses on the 
decisive matters in this case. 

In addition, Judge Baker did not disparage the credibility of Mr. Hart- 
man, the Designated Qualified Person, whose testimony by itself would 
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compel a finding that “Red Bluff’s Playboy” was sore when exhibited at 
the Show involved here, as a result of excessive use of action devices. 
Respondents concede that when Dr. Fenno and Dr. Gay examined 
“Red Bluff’s Playboy,” he had bilateral abrasions and reacted in a man- 
ner consistent with pain when they palpated his pasterns. Respondent’s 
state (Respondent’s Trial Brief 7-9): 


In addition to admitting the jurisdictional allegations al- 
leged in the complaint, respondents admit that when Drs. 
Fenno and Gay examined Playboy after Class No. 60 was 
concluded, there were some abrasions on the pastern area 
of the horse and that when the Department’s veterinarians 
palpated the pastern area, Playboy exhibited a reaction 
consistent with pain. 


zxweekekk tk 


There was considerable testimony about the individual 
differences between horses with respect to their disposi- 
tions and tolerance to pain. Nevertheless, the evidence es- 
tablished that after Class No. 60 was concluded, there 
were some abraded areas on the pasterns of Playboy, bilat- 
erally, and when the pasterns were palpated by the Depart- 
ment’s veterinarians, the horse reacted in a manner consis- 


tent with pain. Respondents do not dispute this evidence, 
but believe some discussion of the inspection technique is 
in order. 


Hence respondents concede that the facts in this case establish a rebut- 
table presumption that the horse was sore, in violation of the Act (see 
§ I, supra). 

Judge Baker determined, however, that the presumption was re- 
butted, stating (Initial Deeision 7-8): 


10. The evidence of record does not establish that the 
abrasions and pain reaction found by Drs. Gay and Fenno 
were caused by “excessive use of action devices”. The ac- 
tion devices used on “Red Bluff’s Playboy” were legal. The 
evidence of record shows that the cause of the stated reac- 
tion in this high strung, temperamental horse may have 
been caused by other factors, including the inspection tech- 
niques utilized by the inspectors, who knew that a horse 
would exhibit a pain reaction upon palpation of an abraded 
area; substantial amounts of sand and grit from the arena 
mixing with the petroleum based lubricant applied to the 
front pastern areas of “Red Bluff’s Playboy” and the mix- 
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ture being rubbed against the pasterns; the horse having 
struck one or more of its feet with one or more of its other 
feet during Class No. 60; the prolonged presence of a tail 
brace; some other undetermined cause, such as stretching 
of the leather band (TR 96), or from a combination of said 
possible causes. (Tr 342-45, 156, 200-04, 208, 224-27) 
[Footnotes omitted.] 


xkkeekkt * 


13. The cause of the abrasions, sensitivity, and the reac- 
tions of the horse have not been established by credible evi- 
dence. However, if an inference were to be drawn from the 
credible, persuasive evidence, such inference would be to 
the effect that the number of, and manner of inspections 
by the Agency’s personnel were a dominant and contribut- 
ing factor. 


It is the practice of the Judicial Officer to reverse findings of fact by 
Administrative Law Judges only on rare occasions, since they have the 
opportunity to see and hear the witnesses testify, and they have the pri- 
mary responsibility for determining the facts. In re Hampshire Open 
Air-Mtk., Inc., 41 Agric. Dec. 955, 957 (1982); In re Thornton, 38 Agric. 
Dec. 1425, 1426-27 (remand order), final decision, 38 Agric. Dec. 1539, 
1540 (1979). 

In the present case, however, the record is sufficiently strong to com- 
pel a reversal as to the facts. The credibility determination is of no real 
consequence here, and there is no evidence to dispute the evidence of- 
fered by complainant as to the key issues in this case. Furthermore, key 
testimony of complainant’s witnesses is supported by photographic evi- 
dence, and the case involves inferences to be drawn from the facts. 

I do not draw the inference drawn by Judge Baker quoted above, that 
the number and manner of the Agency’s examinations were a dominant 
and contributing factor to the abrasions, sensitivity and reactions found 
here, because of uncontradicted expert testimony in this case from Dr. 
Gay, Dr. Fenno and Mr. Hartman (DQP), and the accumulated know- 
ledge from a review of the records in 26 other Horse Protection Act 
cases. In the circumstances of this case, reversal as to the facts is appro- 
priate.® 


3. See In re King Meat Co., 40 Agric. Dec. 1468, 1500-01 (1981), aff'd, No. CV 81-6485 
(C.D. Cal. Oct. 20, 1982), appeal docketed, No. 82-6029 (9th Cir. Nov. 12, 1982); In re Gold 
Beil-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1347 (1978), aff'd, No. 78-3134 (D. N.J. 
May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980); In Muehlenthaler, 37 Agric. Dec. 
313, 330, aff'd mem., 590 F.2d 340 (8th Cir. 1978); In re M. & H. Produce Co., 34 Agric. 
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A. “Red Bluff’s Playboy’s” Pre-existing Callus Build-up. 


Uncontradicted testimony by Dr. Gay, Dr. Fenno and Mr. Hartman 
(DQP) establishes that, prior to the Show involved here, “Red Bluff’s 
Playboy” was trained with action devices over many months which 
caused an extensive build-up of callus formation around the pastern area 
of both front feet—more severe than most other four-year-old Tennesee 
Walking Horses. In fact, the callus formation and hair loss was so severe 
that the horse would automatically have been classified as sore if the 
present Scar Rule had been in effect at that time. (Finding 6). Photo- 
graphs depict some, but not all, of the callus formation (Tr. 167, 236; 
Comp. Ex. 2). 

The Department has no jurisdiction with respect to the use of action 
devices during the training of a horse, but since the Act and regulations 
make respondents absolute guarantors that the use of action devices on a 
horse exhibited at a show will not cause it to be sore (§§ I and II, supra), 
respondents must consider the prior callus build-up of the horse when 
determining whether to use action devices at a particular show. 

Respondents seem to argue that the only evidence that “Red Bluff’s 
Playboy” had a severe callus build-up prior to the Show involved here is 
the testimony by Dr. Fenno that he had inspected the horse at another 
show on July 14, 1979, and noticed a small protruding lesion on one 
foot, which was called to John Gunn’s attention (Tr. 154-56, 171-73, 
196-99). However, that is not the basis for the finding (Finding 6) as to 
the pre-existing callus build-up. That finding is based on testimony of 
complainant’s witnesses as to what they saw the night of the Show on 
September 22, 1979, and as to what the photographic evidence shows. In 
fact, Dr. Fenno did not even remember that he had previously examined 
“Red Bluffs Playboy” until after he and Dr. Gay agreed that the horse 
was sore from excessive use of action devices, and John Gunn then re- 
minded Dr. Fenno that he had previously examined the horse and found 
only a small problem (Tr. 154, 172). After John Gunn reminded him of 
the earlier examination, Dr. Fenno remembered it, but did not remem- 


Cont. 

Dec. 700, 753-56 (1975), aff'd mem., 549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 
(1977). Also, see, F.C.C. v. Allentown Broadcasting Co., 349 U.S. 358, 364-65 (1955); Uni- 
versal Camera Corp. v. N.L.R.B., 340 U.S. 474, 492-97 (1951); Federal Radio Comm'n. v. 
Nelson Bros. Bord & Mortgage Co., 289 U.S. 266, 285-86 (1933); Southern Natl Mfg. Co. 
v. E.P.A., 470 F.2d 194, 197 (8th Cir. 1972); Retail, Wholesale & Dep’t. Store Union v. 
N.L.R.B., 466 F.2d 380, 387 (D.C. Cir. 1972); OKC Corp. v. F.T.C., 455 F.2d 1159, 1162-63 
(10th Cir. 1972); Nix v. N.L.R.B., 418 F.2d 1001, 1008 (5th Cir. 1969); Joy Silk Mills, Inc. 
v. N.L.R.B., 185 F.2d 732, 742 (D.C. Cir. 1950), cert. denied, 341 U.S. 914 (1951); Davis, 
Administrative Law Treatise (1958 & 1970 Supp.), § 10.04. 
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ber that the horse involved was “Red Bluffs Playboy.” He took John 
Gunn’s word for that fact (Tr. 171).‘ 

Respondents now contend that Dr. Fenno examined two horses 
trained by John Gunn at the earlier Show, and that the horse with the 
protruding callus was a different horse. Accepting that as true, Dr. Fen- 
no’s examination of a horse on July 14, 1979, had nothing to do with the 
conclusions of Dr. Fenno, Dr. Gay and Mr. Hartman (DQP) as to “Red 
Bluff’s Playboy’s” condition on September 22, 1979. 

The record shows that after the September 22, 1979, Show involved 
here, Dr. Fenno called the secretary of the July 14, 1979, Show and got 
the entry number of “Red Bluff’s Playboy” in that Show. Dr. Fenno testi- 
fied on direct examination that he did not have the entry number of 
“Red Bluff’s Playboy” for the earlier Show and, therefore, could not de- 
termine whether the records which he had from the earlier Show indi- 
cated the protruding lesion. When respondents later called Dr. Fenno as 
their witness, and reminded him that he had called the secretary of the 
July 14, 1979, Show, he vaguely recalled making the call, but not any of 
the details of the call (Tr. 379-82). He testified (Tr. 379): 


Q. Dr. Fenno, some time after the Cal-Expo show in 
question here, do you recall making a telephone call to Ms. 
Trish Mowrer, who is Secretary of the San Martin show? 


A. I believe I do, yes. 


Q. Do you recall that when you made that call to her, 
your purpose was in asking her to check the San Martin 
show records, and give you the names of certain horses 
whose numbers you had? 


A. Frankly, that had slipped my mind but, with what 
you are saying, I believe I do remember making that call, 
yes. 


Since Dr. Fenno’s inquiry to the secretary of the July 14, 1979, Show 
did not result in any useful information, i.e., information leading him to 
find a record of his July 14, 1979, examination of “Red Bluff’s Playboy,” 


4, John Gunn was not called as a witness by respondents. His age (late 60’s or early 70’s 
(Tr. 396) ) would not have prevented his appearance, and he lives in Southern California 
(Tr. 396), which is not too distant from Sacramento, where the hearing was held. Although 
his health does not permit him to ride horses, he still trains three horses (Tr. 397). Hence 
Mr. Gunn could have been called as a witness by respondents if his testimony would have 
been helpful to their case. Under the settled principle that has been followed in many pro- 
ceedings, I infer that his testimony would have been adverse to respondents. In re King 
Meat Co., 40 Agric. Dec. 1468, 1507 (1981) (and cases cited therein), affd, No. CV 
81-6485 (C.D. Cal. Oct. 20, 1982), appeal docketed, No. 82-6029 (9th Cir. Nov. 12, 1982). 
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it is not surprising that about 20 months later, when he testified on di- 
rect examination in this case, he had forgotten the call and did not re- 
member what he learned during the conversation. The matter was not of 
major concern to Dr. Fenno or the Department since lack of knowledge 
or intent is irrelevant in a soring violation case, either in proving a viola- 
tion (§ IV, infra) or in determining the sanction (§ V, infra). 

Judge Baker relied on the discrepancy between Dr. Fenno’s direct tes- 
timony (before he was reminded of the call) and later testimony (after 
being reminded of the call) as the principal basis for discounting his 
credibility. Although I have followed Judge Baker’s credibility determi- 
nation, I am skeptical as to its soundness, considering the lack of a mo- 
tive for the Department’s veterinarians to be biased, and the strong per- 
sonal interest of respondents as to the outcome of the case. 

But, in any event, it is clear that Dr. Fenno’s July 14, 1979, examina- 
tion was irrelevant to the determinations by Dr. Fenno, Dr. Gay and Mr. 
Hartman (DQP) that “Red Bluff’s Playboy” was sore on September 22, 
1979, because of excessive use of action devices. 


B. “Red Bluff’s Playboy’s” Pre-Show Warm-Up. 


“Red Bluff’s Playboy” was presented to the DQP for inspection about 
30 minutes before the other horses in his Class, sufficiently early to be 
noticed by the DQP and Dr. Gay (Finding 7). The evidence is in dispute 


as to whether he was then worked for 30 minutes or more before the ex- 
hibition, or whether he stood around for most of that time while re- 
spondents talked to each other and John Gunn (Finding 8). Since the Act 
and regulations make respondents absolute guarantors that the use of 
action devices at the Show will not cause the horse to be sored (§§ I and 
II, supra), it is unnecessary to resolve this conflict. Whatever length of 
time was involved in the pre-Show warm-up, it was long enough, in view 
of the pre-existing callus build-up, to cause the action devices to sore the 
horse (see subsection C, immediately following). 

It is not necessary to determine whether “Red Bluff’s Playboy” was 
sore when he first entered the exhibition ring, or whether he became 
sore a few minutes later during the exhibition. In either case, he was 
shown and exhibited (during at least part of the Show) while sore, which 
is in violation of the Act. 15 U.S.C. § 1824 (2) (A). However, if it were 
necessary to make a determination in this respect, I would infer on the 
basis of this record that “Red Bluff’s Playboy” was sore when he first en- 
tered the exhibition ring (Tr. 159-64, 229-31, 263, 275-92; see also Tr. 
342-45). 
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C. Soring Caused by Action Devices. 


Three expert witnesses, Dr. Gay, Dr. Fenno and Mr. Hartman (DQP), 
concluded on the basis of their examination of “Red Bluff’s Playboy” on 
September 22, 1979, that the horse was sore as a result of excessive use 
of action devices (Findings 11-13). No expert or lay person testified to 
the contrary. 

Respondents’ efforts to rebut complainant’s overwhelming testimony 
consists, in the main, of questioning complainaiat’s experts in an attempt 
to raise questions as to whether something else could have caused the ex- 
treme sensitivity observed. Respondents did not shake the experts’ 
opinions. And respondents produced no other expert or lay witness to 
contradict complainant’s experts. Accordingly, there is no reasonable 
basis for a finding or inference contrary to the conclusions of complain- 
ant’s three experts. 

The specific possibilities relating to “Red Bluff’s Playboy” relied on by 
Judge Baker are discussed immediately below, seriatim. 


1. Number and Manner of Inspections. 


Judge Baker stated that if an inference were to be drawn from the 
credible, persuasive evidence, it would be that the number and manner 
of inspections by the Agency’s personnel were a dominant and contribut- 
ing factor causing the abrasions, sensitivity, and reactions of the horse 
(Initial Decision 8). I reject that inference for a number of reasons. 

First, the determination that “Red Bluff’s Playboy” was sore was made 
after two thorough examinations (by Dr. Fenno and Dr. Gay) and one 
very superficial examination by a trainee. It is the usual custom in Horse 
Protection Act cases to have at least two, and sometimes three, examina- 
tions by Department personnel. In none of the 26 other Horse Protection 
Act cases I have reviewed, in which expert witnesses testified for many 
of the respondents, has there even been a suggestion that palpation by 
Department veterinarians could cause a horse to be abraded or to have a 
lingering sensitivity detectable on a subsequent examination. Moreover, 
in this case, Dr. Gay, Dr. Fenno and Mr. Hartman (DQP) testified that 
the number and manner of palpations involved here could not have in- 
creased the horse’s sensitivity at all (Tr. 149-50, 206, 210-11, 216-17, 
237-38), or at least to any significant degree (Tr. 129, 301). 

It is obvious that any trauma to the horse as a result of several palpa- 
tions would be minuscule compared to the trauma resulting from nine- 
ounce chains rubbing up and down continuously on the horse’s pasterns 
during an exhibition and pre-show warm-up. The action of the chains 
was described by Dr. Fenno as “literally beating on the pastern area” (Tr. 
149). He testified (Tr. 157): 
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A The action of any action device, whether it is chains, 
roller beads or whatever, if you watch the horse, particu- 
larly as the horse is hitting a high lick, as the leg comes up, 
these devices are literally going to crack the posterior pas- 
tern at the upper limit of the stride and as they go down, 
the horse is really snapping its foot and they are going to 
crack the anterior pastern. 


So, what we have is either chain — in this case, 
chains — continually slapping back and forth on the 
pastern area. 


No expert or lay witness expressed the opinion that the sensitivity ob- 
served on “Red Bluff’s Playboy” on September 22, 1979, was caused by 
the number or manner of examinations. Based on this record (and the ac- 
cumulated experience from 26 other Horse Protection Act cases), there 
is no basis for a reasonable inference that the number or manner of in- 
spections caused any of the abrasions, sensitivity or reactions involved 
in this case. 

Respondent Fox testified that when Dr. Gay palpated the horse, he 
“touched the horse and would scrape it or rub his fingers down the 
pastern area” (Tr. 432). Respondent Eldon Stamper testified that Dr. 
Gay’s examination was much rougher than necessary, “with much more 
pressure than Dr. Fenno and also with a sliding motion” (Tr. 468). But no 
witness expressed the opinion that Dr. Gay’s examination caused any of 
the abrasions, sensitivity or reactions observed here. 

It is also relevant that of approximately 150 horses examined by Dr. 
Gay under the Horse Protection Act, only two were found to be in viola- 
tion, one of which was “Red Bluff’s Playboy” (Finding 12). This is an- 
other circumstance indicating that Dr. Gay’s palpation technique did not 
cause the problems found here. 

I do not infer that Dr. Gay’s examination caused any of the problems 
observed here because of (i) the expert testimony in this case referred to 
above, (ii) the lack of expert (or lay) testimony to the contrary, and (iii) 
the testimony by expert witnesses in other cases that 15 or 20 pounds 
palpation pressure is not too much since a sound horse will not exhibit 
pain from 40 pounds of pressure applied to the pastern area.° 

The fact that “Red Bluff’s Playboy” reacted more violently to the later 
palpations than to the earlier ones, and that “more of the abraded areas 
were beginning to ooze serum, blood-tinged serum,” during Dr. Fenno’s 
second examination (Tr. 149), is no basis for an inference that these 
symptoms resulted from the number or manner of examinations. A 


5. This is not using testimony from other cases for the basis of a specific finding here, 
but, rather, as one of the reasons for not drawing the inference drawn by Judge Baker. 
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horse that has been subjected to repeated pounding from chains during a 
pre-show warm-up and exhibition will have some numbness (not a total 
nerve block where the horse will feel nothing, but diminished sensation) 
until the numbness wears off (Tr.149-50, 202-03, 298-301); see also Tr. 
120). Hence it is to be expected that as the numbness wears off while the 
horse is in the inspection stall, it will react more violently when sore 
areas are palpated. 

Similarly, it is natural for more of the abrasions to ooze blood-tinged 
serum as time passes since “it is going to take some time for that ac- 
cumulation” of serum to build to a point where it is “slowly oozing” and 
“more evident” (Tr. 502). 

In view of the foregoing, there is no reasonable basis for an inference 
that the number or manner of Agency examinations had any significant 
effect on the abrasions, sensitivity and reactions observed here. 

Furthermore, respondents Fox and Eldon Stamper testified that Dr. 
Fenno, who conducted the first post-Show examination, palpated the 
horse “fairly lightly” (Tr. 428), and that he was “reasonably gentle” (Tr. 
465). Specifically, respondent Fox testified (Tr. 428): 


Q. Would you describe how you observed Dr. Fenno con- 
duct his palpation? 


A. He conducted it well, just the ball of your finger. 
Q. The thumb? 


A. That is what I meant, the thumb, pressing fairly 
lightly upon it. 


Q. You have seen other inspections before this? 
A. Yes, Ihave. 


Q. Can you tell the Court whether or not it appeared to 
you that Dr. Fenno was exerting excessive force? 


A. Ido not believe he was. 
Similarly, respondent Eldon Stamper testified (Tr. 465): 


Q. Tell us what you observed about Dr. Fenno’s initial 
examination. 


A. I thought he was reasonably thorough, and 
reasonably gentle, and doing a thorough job of what he 
was doing. 


Dr. Fenno concluded as a result of that initial post-Show examination 
that “Red Bluff’s Playboy” was sore as a result of excessive use of action 
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devices (Finding 11). The evidence as to that initial, post-Show examina- 
tion is sufficient by itself to support a determination that “Red Bluff’s 
Playboy” was sore, in violation of the Act. 


2. Sand and Grit. 


The testimony in this case establishes that the warm-up ring and show 
ring involved in this case were in very good condition on September 22, 
1979 (Tr. 28, 182, 204-05, 232), except for a couple of soft spots in the 
exhibition ring, described by respondent Fox (Tr. 415-16). Respondent 
Fox did not testify that the soft spots caused any difficulty, or that they 
would contribute to the problems found here. He expressly testified that 
he was not aware of “Red Bluff’s Playboy” stumbling or mis-stepping 
(Tr. 417; see also Tr. 420, 463). 

Although sand and grit combined with action devices plays a major 
part in causing abrasions such as were found here (Tr. 224-25, 250),° if 
sand and grit were a particular problem that night it would have af- 
fected all, or at least most, of the horses. Yet none of the other horses 
exhibited that night were found to be sore by the Department, or were 
found to have abrasions even approaching the extent of those found on 
“Red Bluff’s Playboy” (Tr. 224, 295). Accordingly, I infer that the real 
cause of the problem found here was the use of action devices, which ad- 
versely affected “Red Bluff’s Playboy” because of his pre-existing callus 
build-up (§ III A, supra) and the pre-Show warm-up (§ II B, supra). 

But, in any event, even if the track conditions had been unusually 
poor, creating an unusual problem from sand and grit, that is a circum- 
stance that has to be taken into consideration by respondents when they 
choose to use action devices on their horse. As stated in Jn re Thorton, 41 
Agric. Dec. 870, 889 (1982), appeal docketed, No. 82-7187 (11th Cir. 
June 7, 1982), quoting from In re Rowland, 40 Agric. Dec. 1934, 1944 
(1981), appeal docketed, No. 82-3015 (6th Cir. Jan. 8, 1982): 


Respondents argue (Original Brief 18-19) that the De- 
partment’s veterinarians must, in conducting their post- 
show examination, consider many variables, such as the 
threshold of pain of the individual horse, the action de- 
vices used on the horse, the length of time the horse has 
been worked and the track condition of the show ring. 
Nonsense! It is not the Department’s veterinarians who 
must consider such variables. Rather, the horse’s owner 


6. Sand and grit “had no effect whatsoever” on several of the sensitive areas of “Red 
Bluff’s Playboy” involved here, “particularly the bulbs of his heels,” where there were “no 
abrasions” (Tr. 250). 
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and trainer must consider such variables when they make 
the voluntary decision to use action devices on the horse 
during training or exhibitions. 


3. Striking Feet With Other Feet. 


Although it is possible for a Tennessee Walking Horse to strike one 
foot with another by overstriding (/.e., by the rear hoof striking the front 
foot) or when turning, there is no basis on this record for an inference 
that any of the abrasions which formed the basis for the opinion that 
“Red Bluff’s Playboy” was sore in violation of the Act were caused by his 
striking one foot with another (Tr. 186-87, 221-24, 235-36, 239-41, 
296, 344). For example, Dr. Fenno testified (Tr. 186-87, 235): 


Q Are you able to make a distinction as to whether an 
abrasion is caused by a horse overstriding or striking him- 


self in a turn or by chains? Are you able to do that first of 
all? 


A Yes. 
Q How do you do that? 
A Well, a chain rubbed type of abrasion is going to be a 


very rough, granular type abrasion. If you have an over- 
stride of the hind foot, more than likely the notch would 
have a laceration with it but even if not, it is going to be a 
very smooth lesion where that rear shoe has struck and 
literally peeled the hair off and left a glistening type abra- 
sion. 
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Q What is the likelihood of the abrasions being bi- 
lateral if they had been caused by overstride? 


A I would say, very low probability. As I have stated be- 
fore, with the type of superficial abrasions on the calluses 
we have, I would totally discount that they came from a 
strike from an overreach of the hind foot. 


Similarly, Mr. Hartman, the Designated Qualified Person, testified on 
cross-examination (Tr. 344): 


Q And another possibility, talking only possibilities, 
would have been the horse striking itself, striking one foot 
with the other, that is a possibility. 
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A. With the type of abrasions that are apparent, I do not 
believe that is a possibility. 


Q. You don’t even think that would be a possibility? 
A. I don’t believe that would be a possibility. 


In view of the nature of the abrasions and other sensitive areas in- 
volved here, which literally ringed the pastern area of both front feet in 
a chain-like fashion (Tr. 167, 190, 207-08, 296; Comp. Ex. 1, item 31), 
the only reasonable inference that can be drawn is that excessive use of 
action devices, rather than striking one foot with another, caused the 
abrasions and other sensitive areas. 

There is a possibility that if “Red Bluff’s Playboy” had an abrasion on 
the coronary band of his right front foot, it was caused by striking one 
foot with another. The evidence as to whether there was an abrasion in 
that spot is based entirely on the photographs, particularly Complain- 
ant’s Exhibit 2F. Dr. Gay expressed the view that the photograph shows 
an abrasion on the coronary band of the right front foot (Tr. 95-96). 

Dr. Fenno is not convinced that the photograph shows an abrasion on 
the coronary band, but feels that it appears to be “an area where the hair 
has either parted or thinned and we are seeing a highlight coming off of 
the coronary band” (Tr. 167; see also Tr. 165). Similarly, Mr. Hartman 
(DQP) does not believe that the photograph shows an abrasion on the 
coronary band (Tr. 315-16). 

Dr. Fenno testified that if the photographs taken of “Red Bluff’s Play- 
boy” show an abrasion on the coronary band of the right front foot, it 
could have been caused by the horse striking one foot with another (Tr. 
165-66, 200, 221). However, that is not relevant here because if there 
was an abrasion on the coronary band, it was not one of the sensitive 
. areas noted by the Department’s veterinarians which formed the basis 
for their opinion that the horse was sore (Tr. 104, 199, 296). The abraded 
and sore areas relied on by the Department’s veterinarians are illu- 
strated in Complainant’s Ex. 1, item 31. The illustration shows no abra- 
sions or sore areas on the coronary band (Tr. 199). 

Similarly, Mr. Hartman’s view that the horse was sore was not based 
on any abrasions on the coronary band (Tr. 296). 

Accordingly, if there was an abrasion on the coronary band of “Red 
Bluff’s Playboy’s” right front foot, and if it was caused by his striking 
one foot with another, that fact is of no consequence. 


4. Stretching of Chains’ Leather Bands. 


Chains are supposed to be placed on a horse so that they will not strike 
the coronary band, which could easily become sored if struck by chains 
(Tr. 94). If sweat stretches the leather bands tieing the chains, it is possi- 
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ble for the chains to strike the coronary band. Although the exhibitor 
may have no control over such an occurrence (Tr. 96), as shown above, he 
is an absolute guarantor that the use of chains or cther action devices 
will not cause a horse to be sore (§§ I and II, supra). Hence the stretch- 
ing of the leather bands causing the chains to strike the coronary band 
would be no defense in a soring case under the Horse Protection Act. 
See, also, § IV, infra, in which it is explained that soring is a violation 
even without knowledge or intent. 

However, in this case, Dr. Fenno testified that the chains were proper- 
ly applied and did not strike the coronary band. Specifically, he testified 
(Tr. 141, 178-79, 200, 205-06): 


A We went through the routine of checking chain 
placement which there was no problem whatsoever with 
placement of chains on the horse. They were not even re- 
motely close to the coronary band on the foot. 
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Q And then you took a look at the action devices and 
found they were placed well? Not riding over? 


A They were placed very well. 


Q You have observed, have you not, some chains that 


have nylon straps rather than leather straps? 
A Yes. 


Q And you have told us about how some trainers will 
use shoelaces instead of leather straps to avoid the prob- 
lem of stretching and riding down. 


A Right. 


Q You don’t have that problem with the nylon straps, 
do you? 


A As a matter-of-fact, some of the nylon straps are 
worse than leather. 


Q Interms of stretching? 


A In terms of stretching. They end up being like a rub- 
ber band before it is over. 


Q_ In any case, it did not appear to you that these straps 
had stretched? 


A No. The chain placement was excellent. 
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Q But in any event, if they are abrasions in the coro- 
nary band area, you would not believe they were caused by 
the chain being out of adjustment or riding down because 
you did not find that to be the case when you checked the 
position of the chains? 


A When I checked the position of the chains, the clos- 
est I could come to the coronary band in any position of 
that chain was one half inch. 
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A If the action device is put on improperly and particu- 
larly put on too loose, it accentuates the action device so 
much that it insults the tissue a whole lot more than if 
they are applied correctly. However, in this case, they were 
applied right. 


Respondents rely on Dr. Gay’s testimony that one of the photographs 
(Comp. Ex. 2F) depicts an abraded area on the coronary band, and that it 
must have been caused by the improper application of the chains or a 
stretching of the leather bands. Dr. Gay testified on cross-examination 
(Tr. 95-96, 100-01): 


Q ...So, let us focus on photograph two (f), where it 
depicts the red spot on the coronary band, right anterior 
leg. 


If I have understood your testimony, the way you 
saw those chains on the horse in the warm-up ring would 
indicate that they would not be in contact with the coro- 
nary band. Correct? 


A Correct. 


Q Yet, we see an abraded area on the horse after the 
class on the coronary band. 


A Correct. 


Q Now, that indicates does it not, that during the class 
somehow the chain came down and made contact with the 
coronary band? 


A It is possible that they stretched during the sweat- 
ing. Perspiration runs down and sweats the leather band. 
That can happen. 
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Q Now, assuming that that abrasion on the right front 
coronary band was not there at the time that Mr. Hartman 
made his inspection and passed this animal to show in this 
class, one of two things had to have occurred before you 
made your inspection: (1) that the chains were improperly 
applied so that they could ride down on the coronary band 
after Hartman’s inspection; or (2), during the course of the 
horse being exhibited after Hartman’s inspection, for some 
reason or another there was a failure in the chain and it 
rode down on the coronary band. 


Is that correct? 
A Correct. 


Dr. Gay’s testimony in this respect is not of importance here for a 
number of reasons. First, he obviously failed to consider the possibility 
that the abrasion which he thought he observed could have been caused 
by the horse striking one foot with another (see the discussion in the im- 
mediately preceding subsection). Moreover, Dr. Fenno was the only De- 
partment veterinarian who examined “Red Bluff’s Playboy’s” chains af- 
ter the exhibition. Dr. Gay “did not see the chains taken off and did not 
see them actually put on” (Tr. 102). Hence Dr. Gay’s speculation based on 
a photograph is not as persuasive as Dr. Fenno’s testimony based on his 
actual observation of the chains after the exhibition. 

Furthermore, even if there was an abrasion on the coronary band, as 
shown in the immediately preceding subsection, the abrasions and sensi- 
tive areas which caused “Red Bluff’s Playboy” to be written-up as sore 
are not on the coronary band. They are on the pasterns above the coro- 
nary band. Hence, if there was an abrasion on the coronary band, it is 
immaterial what caused it. 

Finally, a discussion as to whether the leather bands stretched, caus- 
ing an abrasion on the coronary band, is irrelevant because, as stated 
above (§§ I and II), persons subject to the Act are absolute guarantors 
that chains used on a horse will not cause it to be sore. 


5. Tail Brace. 


Prolonged wearing of a tail brace, such as was worn by “Red Bluff’s 
Playboy” at the Show involved here and during the Department’s exami- 
nation, can cause pain and discomfort to a horse. Such pain and discom- 
fort could cause a horse to lie down or kick (Tr. 332, 406). However, 
there is no basis for an inference that “Red Bluff’s Playboy” was reacting 
to discomfort from the tail brace rather than the sensitive areas on his 
pasterns. 
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Dr. Fenno, Dr. Gay and Mr. Hartman (DQP) all testified that “Red 
Bluff’s Playboy” did not react in any manner when they lifted his feet, 
but only when they palpated particular areas on the front pasterns (Tr. 
93, 104-05, 116, 144-45, 153, 168, 258-59, 348-49). This suggests that 
the reactions were pain responses to sensitive areas rather than to the 
tail brace. 

The fact that the horse did not react when his feet were lifted is not 
conclusive since a horse may not immediately respond to distress from a 
tail brace when its leg is picked up (Tr. 119). But in this case, not only 
did the horse not react when his legs were picked up, but he did react 
each time the areas found sensitive by the examiners were palpated. 
This demonstrates beyond reasonable doubt that “Red Bluff’s Playboy” 
was reacting to the sensitive areas rather than the tail brace. As Dr. Fen- 
no testified (Tr. 168): 


Q Is there any reason other than extreme sensitivity, 
other than that reason, is there any other cause you know 
of that could have been the reason for this horse’s re- 
sponses to your palpation of its pastern? 


A Certainly not. I think, with the type of response that 
we saw and the consistency of his response, where I would 
go from a sensitive area to a non-sensitive area, as I got to 
a non-sensitive area, he would show no response whatso- 
ever. As I went back to what appeared sensitive before, I 
got exactly the same response each time. The consistency 
was there to the point where I had absolutely no doubt in 
mind that the horse was responding to a pain stimulus. 


Similarly, Mr. Hartman (DQP) testified (Tr. 297-98): 


Q. Could the horse’s response have been a result of a 
tail brace of a horse? 


A. I seriously doubt it. 


No expert or lay witness expressed the opinion that the particular re- 
sponses relied on in this case were caused by the tail brace. Accordingly, 
there is no reasonable basis for an inference that “Red Buff’s Playboy’s” 
tail brace had any effect on his reactions to the palpations involved here. 
In fact, it is rather absurd to contend, on the one hand, that the Depart- 
ment’s veterinarians conducted their examination improperly because 
they knew before they palpated the abraded areas that they would elicit 
a painful response, and, on the other hand, that the horse may not have 
been reacting to palpation of the abraded areas, but, rather, to the pain- 
ful tail brace. 
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In addition, when Bill Hartman (DQP) told John Gunn, co-trainer of 
“Red Bluff’s Playboy,” that he was sore, John Gunn admitted that he 
was sore, but stated that someone else “must have snuck in the stall and 
done it” (Finding 13). John Gunn was the senior trainer of the horse, 
with many years of experience. If he had felt that the tail brace could 
have been a factor, he would have offered that excuse. (Obviously, a 
trainer of his experience would not demean his reputation by suggesting 
such a flimsy explanation for the reactions of the horse to palpation.) 


IV. Lack of Intent or Knowledge, and Passing 
Pre-Show Inspection, Irrelevant. 


As shown in this section, itis irrelevant under the Horse Protection 
Act that an owner or exhibitor has no intent to sore a horse or knowledge 
that the horse being exhibited is sore. It is further irrelevant that the 
horse is examined by a Designated Qualified Person and found to be 
sound during a pre-show inspection. 

The Act makes it unlawful for a person to show or exhibit a sore horse, 
or for an owner to allow the showing of a sore horse. Specifically, the Act 
provides (15 U.S.C. § 1824 (2) ): 


§ 1824. Unlawful acts 
The following conduct is prohibited: 
KT SS oe SOR 


(2) The (A) showing or exhibiting, in any horse 
show or horse exhibition, of any horse which is 
sore, (B) entering for the purpose of showing or 
exhibiting in any horse show or horse exhibition, 
any horse which is sore, (C) selling, auctioning, or 
offering for sale, in any horse sale or auction, any 
horse which is sore, and (D) allowing any activity 
described in clause (A), (B), or (C) respecting a 
horse which is sore by the owner of such horse. 


No requirement is set forth in the Act that such unlawful conduct be 
done with unlawful intent or knowledge, and there is no basis for read- 
ing such a requirement into the Act. 


A. Intent. 


The Horse Protection Act, as originally enacted in 1970, required 
proof of intent to sore a horse. Specifically, the statutory definition in 
the Act provided (15 U.S.C. § 1821 (a) (1970) ): 
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(a) A horse shall be considered to be sored if, for the 
purpose of affecting its gait— 


(1) a blistering agent has been applied after 
December 9, 1970, internally or externally to aay 
of the legs, ankles, feet, or other parts of the 
horse; 


(2) burns, cuts, or lacerations have been in- 
flicted after December 9, 1970, on the horse; 


(3) a chemical agent, or tacks or nails have 
been used December 9, 1970, on the horse; or 


(4) any other cruel or inhumane method or de- 
vice has been used after December 9, 1970 on the 
horse, including, but not limited to, chains or 
boots; 


which may reasonably be expected (A) to result in physical 
pain to the horse when walking, trotting, or otherwise 
moving, (B) to cause extreme physical distress to the horse, 
or (C) to cause inflammation. [Emphasis added. ] 


As set forth in § I, supra, the statutory definition as amended in 1976 
does not require that the soring agent (such as chains) be used for the 
purpose of affecting the horse’s gait, or that it be reasonably expected to 
result in physical pain. In view of the contrast between the definition of 
“sored” in the 1970 Act and in the 1976 amendment now in effect, there 
is no need to resort to legislative history to show that proof of intent is 
not now required. But, in any event, the legislative history of the Horse 
Protection Act Amendments of 1976 shows that Congress specifically 
intended to eliminate the need to show intent. H. Rep. No. 94-1174, 
94th Cong., 2d Sess. 1-2 (1976); S. Rep. No. 94-418. 94th Cong., 1st 
Sess. 3, 4 (1975). Specifically, it is stated in H. Rep. No. 94-1174, 94th 
Cong., 2d Sess. 1-2 (1976), reprinted in [1976] 3 U.S. Code Cong. & Ad. 
News 1696: 


The legislation makes the following substantive modifica- 
tions in the existing law governing this program: 


1. Revises the definition of “sore” under existing law to 
eliminate the requirement that the soring of a horse must 
be done with the specific intent or purpose of affecting its 
gait. 
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For the foregoing reasons, an owner’s or exhibitor’s lack of intent to 
sore a horse is entitled to zero weight in determining whether a violation 
occurred. 


B. Knowledge. 


As set forth above at the outset of this section (§ IV), the Act does not 
require that an exhibitor or owner have knowledge that the horse is sore 
(15 U.S.C. § 1824 (2) ). This is in striking contrast to the statutory re- 
quirements immediately before and immediately following the provi- 
sions at issue here. In three other subsections of the same section of the 
statute involved here, Congress makes certain conduct unlawful only if a 
person “has reason to believe that such horse is sore,” or has “knowledge 
that the horse is sore” (15 U.S.C. § 1824 (1), (5) and (6) ). In addition, the 
section of the Horse Protection Act following the section at issue here 
uses the word “knowingly” 10 times (15 U.S.C. § 1825). 

The section of the Act at issue here and the statutory provisions im- 
mediately preceding and following it are as follows (15 U.S.C. 
§§ 1824-1825) (emphasis added) ): 


§ 1824. Unlawful acts 
The following conduct is prohibited: 


(1) The shipping, transporting, moving, delivering, or 


receiving of any horse which is sore with reason to believe 
that such horse while it is sore may be shown, exhibited, 
entered for the purpose of being shown or exhibited, sold, 
auctioned, or offered for sale, in any horse show, horse 
exhibition, or horse sale or auction; except that this para- 
graph does not apply to the shipping, transporting, mov- 
ing, delivering, or receiving of any horse by a common or 
contract carrier or an employee thereof in the usual course 
of the carrier’s business or employee’s employment unless 
the carrier or employee has reason to believe that such 
horse is sore. 


(2) The (A) showing or exhibiting, in any horse show or 
horse exhibition, of any horse which is sore, (B) entering 
for the purpose of showing or exhibiting in any horse show 
or horse exhibition, any horse which is sore, (C) selling, 
auctioning, or offering for sale, in any horse sale or auc- 
tion, any horse which is sore, and (D) allowing any activity 
described in clause (A), (B), or (C) respecting a horse which 
is sore by the owner of such horse. [This is the subsection 
at issue here.]} 
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(5) The failure by the management of any horse show or 
horse exhibition, which has appointed and retained a per- 
son in accordance with section 1823 (c) of this title, to dis- 
qualify from being shown or exhibited any horse (A) which 
is sore, and (B) after having been notified by such person or 
the Secretary that the horse is sore or after otherwise 
having knowledge that the horse is sore. 


(6) The failure by the management of any horse sale or 
auction which has appointed and retained a person in ac- 
cordance with section 1823 (c) of this title, to prohibit the 
sale, offering for sale, or auction of any horse (A) which is 
core, and (B) after having been notified by such person or 
the Secretary or after otherwise having knowledge that 
the horse is sore. 
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§ 1825. Violations and penalties 


(a) Criminal acts and penalties 


(1) Except as provided in paragraph (2) of this subsec- 
tion, any person who knowingly violates section 1824 of 
this title shall, upon conviction thereof, be fined not more 
than $3,000, or imprisoned for not more than one year, or 
both. 


(2) (A) If any person knowingly violates section 1824 of 
this title, after one or more prior convictions of such per- 
son for such a violation have become final, such person 
shall, upon conviction thereof, be fined not more than 
$5,000, or imprisoned for not more than two years, or 
both. 


(B) Any person who knowingly makes, or causes to be 
made, a false entry or statement in any report required 
under this chapter; who knowingly makes, or causes ‘o be 
made, any false entry in any account, record, or mem- 
orandum required to be established and maintained by any 
person or in any notification or other information required 
to be submitted to the Secretary under section 1823 of this 
title; who knowingly neglects or fails to make or cause to 
be made, full, true, and correct entries in such accounts, re- 
cords, memoranda, notification, or other materials; who 
knowingly removes any such documentary evidence out of 
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the jurisdiction of the United States; who knowingly mu- 
tilates, alters, or by any other means falsifies any such 
documentary evidence; or who knowingly refuses to sub- 
mit any such documentary evidence to the Secretary for in- 
spection and copying shall be guilty of an offense against 
the United States, and upon conviction thereof shall be 
fined not more than $5,000, or imprisoned for not more 
than three years or both. 
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(b) Civil penalties; review and enforcement 
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(c) Disqualification of offenders; orders; civil penalties 
applicable; enforcement procedures 


In addition to any fine, imprisonment, or civil penalty 
authorized under this section, any person who was con- 
victed under subsection (a) of this section or who paid a 
civil penalty assessed under subsection (b) of this section or 
is subject to a final order under such subsection assessing a 
civil penalty for any violation of any provision of this chap- 
ter or any regulation issued under this chapter may be dis- 
qualified by order of the Secretary, after notice and an 
opportunity for a hearing before the Secretary, from show- 
ing or exhibiting any horse, judging or managing any horse 
show, horse exhibition, or horse sale or auction for a period 
of not less than one year for the first violation and not less 
than five years for any subsequent violation. Any person 
who knowingly fails to obey an order of disqualification 
shall be subject to a civil penalty of not more than $3,000 
for each violation. Any horse show, horse exhibition, or 
horse sale or auction, or the management thereof, col- 
lectively and severally, which knowingly allows any person 
who is under an order of disqualification to show or exhibit 
any horse, to enter for the purpose of showing or 
exhibiting any horse, to take part in managing or judging, 
or otherwise to participate in any horse show, horse 
exhibition, or horse sale or auction in violation of an order 
shall be subject to a civil penalty of not more than $3,000 
for each violation. 


The inclusion of the “reason to believe,” “knowledge” and “knowingly” 
language in some subsections of the Horse Protection Act, while omit- 
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ting it in the subsection involved here, shows clearly that Congress in- 
tends to prohibit showing or exhibiting a horse which is sore, or allowing 
such conduct by the owner, irrespective of whether the exhibitor or own- 
er knows or has reason to believe that the horse is sore. See Lang v. Com- 
missioner, 289 U.S. 109, 111-12 (1933); United States v. Atchison, T. & 
S. F. Ry. Co., 220 U.S. 37, 44 (1911); Corn Products Refining Co. v. 
Benson, 232 F.2d 554, 562 (2d Cir. 1956); Hamilton v. N.L.R.B., 160 
F.2d 465, 470 (6th Cir.), cert. denied, 332 U.S. 762 (1947). 

Furthermore, this is remedial legislation which should be liberally con- 
strued to achieve the Congressional purpose in enacting the statute (see 
the cases cited in In re American Fruit Purveyors, Inc., 30 Agric. Dec. 
1542, 1593 (1971) ). In the 27 Horse Protection Act cases I have re- 
viewed, there has never been proof that the owner or exhibitor had 
knowledge that the horse was sore. And I never expect to see such proof 
in any case brought under the Act. Accordingly, if the Congressional 
purpose is to be achieved, this remedial Act must not be emasculated by 
reading into the statute a requirement that the exhibitor or owner know 
that the horse was sore. 

In some cases, it would be possible to infer knowledge, but in many 
cases it would not be possible even to infer knowledge. If the remedial 
purposes of the Act are to be realized, the requirement of knowledge 
must not be read into the statute. 

It has been the settled and contemporary administrative construction 
of the Act that knowledge is not required. In re Purvis, 38 Agric. Dec. 
1271, 1278-79 (1979) (involving a 1974 violation); In re Whaley, 35 
Agric. Dec. 1519, 1526 n 16, 1527 (1976) (involving 1972 violations); In 
re Holcomb, 35 Agric. Dec. 1165, 1167, 1174 (1976) (involving a 1972 
violation).’ The administrative construction is, therefore, entitled to sig- 
nificant weight. United States v. Zucca, 351 U.S. 91, 96 (1956). 

For the foregoing reasons, an owner’s or exhibitor’s lack of knowledge 
that a horse was sore is entitled to zero weight in determining whether a 
violation occurred. 


7. It was held in these cases, involving violations prior to the 1976 amendments, that an 
owner who had no knowledge that his horse was sore was responsible for a soring violation 
even if he hired an independent contractor to train his horse. The same rule has been ap- 
plied as to violations occurring subsequent to the 1976 amendments. In re Crowder, 40 
Agric. Dec. 33, 41 (1981). Accord, In re Thornton, 41 Agric. Dec. 870, 875, 881, 889, 
913-24 (1982), appeal docketed, No. 82-7187 (11th Cir. June 7, 1982); In re Rowland, 40 
Agric. Dec. 1934, 1945-53 (1981), appeal docketed, No. 82-3015 (6th Cir. Jan. 8, 1982); In 
re Livolsi, 39 Agric. Dec. 1896, 1405 (1980), aff'd per curiam, No. 81-1008 (3d Cir, Sept. 
21, 1981); In re Seal, 39 Agric. Dec. 370, 371 (1980) (all holding owners responsible for sor- 
ing violations without proof of knowledge that their horses were sore). 
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C. Pre-Show Inspection. 


All horses found to be sore by the Department in a post-show examina- 
tion have been found sound in a pre-show inspection by a person ap- 
pointed by the show’s management to disqualify sore horses (see 9 
C.F.R. §§ 11.7, 11.20). That is because the Act makes it unlawful for 
show-management to fail to disqualify a sore horse, unless they have ap- 
pointed a qualified person to inspect horses for compliance with the Act 
(15 U.S.C. §§ 1823 (c), 1824 (3) ). 

It has been recognized in numerous cases that the pre-show inspection 
has inherent limitations and shortcomings.* The person conducting the 
pre-show inspection, usually a Designated Qualified Person, ordinarily is 
a lay person who does not have qualifications equal to those of the De- 
partment’s veterinarians.* The DQP must inspect all of the horses in the 
class, which frequently allows only 1 1/2 to 2 minutes per inspection. 
The Department’s veterinarians examine only a few horses from each 
class, which allows them to take 10 or 20 minutes per examination, or 
more if needed. 

The pre-show physical inspection of a horse’s pasterns usually involves 
a determination by a single individual, the DQP, whereas the Depart- 
ment generally has two or more veterinarians palpate the horse, with 
only a unanimous decision resulting in a violation. Frequently, the De- 
partment has a thermovision machine available to corroborate the find- 
ings of the physical examinations. (A thermovision machine was not 
available at the Show involved here.) 

“Finally, a quick-acting, short-lasting anesthetic can be applied to a 
horse’s legs a few minutes prior to the pre-show examination, which 
would dissipate in about 15 to 20 minutes, thereby masking pain symp- 
toms during the pre-show examination but enabling the horse to per- 
form as intended during the show (Tr. 266-67).” In re Thorton, 41 Agric. 
Dec. 870, 889 (1982), appeal docketed, No. 82-7187 (11th Cir. June 7, 
1982), quoting from Jn re Rowland, 40 Agric. Dec. 1934, 1944 (1981), 
appeal docketed, No. 82-3015 (6th Cir. Jan. 8, 1982),’° Congress recog- 


8. See In re Thornton, 41 Agric. Dec. 870, 886-90 (1982), appeal docketed, No. 82-7187 
(11th Cir. June 7, 1982); In re Rowland, 40 Agric. Dec. 1934, 1942-45 (1981), appeal dock- 
eted, No. 82-3015 (6th Cir. Jan. 8, 1982); In re Crowder, 40 Agric. Dec. 33, 40-41 (1981); 
In re Wall, 38 Agric. Dec. 1437, 1442-43 (1979), affd as to evidentiary issues but rev’d as 
to sanction, No. 79-3714 (6th Cir. 1981) (unpublished order), 40 Agric. Dec. 927. 

9. In the present case, although the DQP was a lay person, he was a highly capable per- 
son in whom the Department had confidence. 

10. Judge Baker erred in preventing complainant from introducing evidence as to the 
techniques which can be employed to enable an unsound horse to pass the pre-show inspec- 
tion (Tr. 264-73). Even though complainant was admittedly not going to offer evidence 
that such techniques were used here, such evidence is relevant to an understanding of the 
inherent shortcomings of any pre-show inspection. 
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nized that “sensitivity in the limbs of a horse is frequently masked by ap- 
plication or injection of anesthetic substances” (H. Rep. No. 94-1174, 
94th Cong., 2d Sess. 5 (1976), reprinted in [1976] 3 U.S. Code Cong. & 
Ad. News 1700). 

Where action devices are worn on a horse, as in the present case, there 
is an additional reason why the pre-show inspection is entirely irrelevant 
as a circumstance to discredit the post-show examination. As stated in In 
re Thornton, 41 Agric. Dec. 870, 887 (1982), appeal docketed, No. 
82-7187 (11th Cir. June 7, 1982), quoting from In re Rowland, 40 Agric. 
Dec. 1934, 1942-43 (1981), appeal docketed, No. 82-3015 (6th Cir. Jan. 
8, 1982): 


Respondents rely on the fact that “Masterpiece Queen B” 
passed a pre-show examination, but that is true in every 
Horse Protection Act case. The fact that a horse passes a 
pre-show examination can never be a circumstance dis- 
crediting the post-show examination where, as here, the 
horse wore action devices in the show ring. 


A horse might be on the borderline of showing pain dur- 
ing the pre-show examination, as a result of prior workouts 
with training devices, or deliberate soring means, and yet 
not be at the threshold of pain detectable by palpation dur- 
ing a pre-show examination. After the horse is exhibited in 
the ring with action devices, the action devices could raise 
the pain to the level easily discernible upon the post-show 
examination (Tr. 46-48, 64, 69, 93-95, 100, 176-78, 
180-82, 188-90, 259, 315-17). Since soring can occur in 
the show ring because of action devices bouncing up and 
down on the horse’s pasterns, a pre-show examination is no 
more relevant to discredit a post-show examination than 
an examination conducted a month before the show.® 


® This circumstance is a strong argument in favor of adopt- 
ing the proposal now being considered by the Department 
to prohibit the use of all action devices in horse shows. At 
present, horse owners and exhibitors are faced with a 
dilemma. To have an equal chance of winning, they must 
use action devices, since others are using them. But they 
cannot be sure that the action devices will not cause the 
horse to be sored under the Act and regulations. (In the 
present case, the soring was too severe to have occurred 
solely in the show ring (Tr. 35-36, 41, 70, 189-90, 267) ). 
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The folly of relying on a pre-show inspection to discredit a post-show 
examination, where action devices are used on the horse, is highlighted 
by the present case. In the present case, Mr. Hartman, the Designated 
Qualified Person who found the horse to be sound in the pre-Show in- 
spection, is one of the persons who found the horse to be sore in the post- 
Show examination (Findings 7 and 13). It is hardly rational to argue that 
Mr. Hartman’s pre-Show inspection discredits the post-Show examina- 
tion when Mr. Hartman participated in the post-Show examination and 
concurred in the findings of the Department’s veterinarians." 

For the foregoing reasons, the fact that Mr. Hartman found “Red 
Bluff’s Playboy” to be sound during the pre-Show inspection has zero 
weight in detracting from the post-Show examination of “Red Bluff’s 
Playboy.” 


D. Eighth Circuit’s Burton Decision Erroneous. 


In In re Burton, 40 Agric. Dec. 1738, 1745 (1981), and Jn re Blades, 40 
Agric. Dec. 1725, 1733-37 (1981), the Judicial Officer held that LeRoy 
Franks, the owner of the horses involved in those cases, was responsible 
for the violations irrespective of whether he had knowledge of the viola- 
tions or reason to believe that his horses were sore. In reversing, the 
Court of Appeals held (Burton v. U.S.D.A., No. 81-2445, slip op. at 4-5 
(8th Cir. July 26, 1982) ): 


The central issue on appeal is what Congress intended 
the word “allow” to mean in 15 U.S.C. § 1824 (2) (D) of the 
Horse Protection Act. The Secretary argues that Congress 
intended to connote a positive duty on owners to prevent 
the soring of their horses. In other words, the Secretary 
urges that owners be held to a strict liability standard, and 
that knowledge of the horse’s “soreness” is not required 
under 15 U.S.C. § 1824 (2)(D). The Secretary offers no 
support in the way of case law or legislative history to sup- 
port this assertion. 


LeRoy Franks, on the other hand, argues that the term 
“allow” requires that one must know the horse was “sore” 
at the time it was exhibited. In both of these cases, the rec- 
ord clearly shows that he did not in fact have knowledge 
that his horses were being shown in a sore condition. 


Absent clear, expressed intent by Congress to hold 
owners of horses strictly liable for violation of the Horse 


11. It would be good practice in all House Protection Act cases to have the DQP partici- 
pate in the post-show examination, except for the fact that generally he is too busy con- 
ducting pre-show inspections. 
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Protection Act, 15 U.S.C. § 1824 (2) (D), we hold that the 
owner cannot be held to have “allowed” a “sore” horse to be 
shown when the following three factors are shown to ex- 
ist: (1) there is a finding that the owner had no knowledge 
that the horse was in a “sore” condition, (2) there is a find- 
ing that a Designated Qualified Person examined and ap- 
proved the horse before entering the ring, and (3) there 
was uncontradicted testimony that the owner had directed 
the trainer not to show a “sore” horse. All of these factors 
taken together are sufficient to excuse an owner from lia- 
bility. 


In both cases, we find that all of the above requirements 
were met. Therefore, we reverse the Secretary and find 
that LeRoy Franks did not “allow” his horses to be shown 
in a “sore” condition in violation of 15 U.S.C. 
§ 1824 (2) (D). 


As shown in subsection B of this section, the fact that the owner had 
no knowledge that the horse was sore is entitled to zero weight. 

As shown in subsection C of this section, the fact that a Designated 
Qualified Person examined and approved the horse before entering the 
ring is entitled to zero weight.” 

As shown in subsection A of this section, the fact that the owner has 
no intent to sore a horse is entitled to zero weight. (The court’s criterion 
that the owner has “directed the trainer not to shew a ‘sore’ horse” is 
equivalent to the criterion that he has no intent to show a “sore” horse.) 

The sum of three zeros is zero! 

The facts underlying the three factors listed by the Court in Burton 
appear in every case against an owner and, therefore, the Court’s hold- 
ing, for all practical purposes, repeals the Act insofar as horse owners 
are concerned. 

As to the Court’s first factor, there has never been a case where the 
evidence showed that the owner knew that a horse was sore when ex- 
hibited, and it is not likely that such proof will ever be obtained. 

As to the second, every horse show has a person designated to conduct 
a pre-show inspection for the purpose of excluding sore horses, and every 
horse found to be sore by the Department has previously been approved 
during the pre-show inspection. 

As to the third factor, the uncontradicted evidence or inference in 
every case is that the owner has told the trainer not to sore the horse or 
show a sore horse. It is not likely that such evidence will ever be contra- 


12. Action devices were used on LeRoy Franks’ horses, involved in Burton, between the 
pre-Show inspections and the post-Show examinations. 
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dicted. There are compelling reasons to prevent a trainer from saying 
that the owner told him to sore a horse. First, such evidence would not 
relieve the trainer of any responsibility for his own violation. Moreover, 
it would undoubtedly insure that the trainer would not be hired by 
owners in the future. 

Furthermore, it is quite likely that all owners tell their trainers not to 
sore their horses. The problem is that the owners also let the trainers 
know that they expect good results. In addition, a trainer's ability to at- 
tract and retain owners as clients depends upon his reputation and rec- 
ord. Accordingly, unless owners do more than give trainers pious plati- 
tudes about not soring horses, horses will continue to be sored on a vast 
scale. 

If an owner were really serious about not having a horse sored, I have 

no doubt that that result could be achieved by adding a liquidated dam- 
age clause to the trainer’s contract imposing a large (e.g. , $25,000) mone- 
tary penalty on the trainer if he exhibits a sore horse. 
: The practical effect of the Eighth Circuit’s Burton decision is to pre- 
clude enforcement of the Act against a horse’s owner. In fact, under Bur- 
ton it would be improvident to bring any future cases against owners, in 
view of the Equal Access to Justice Act (5 U.S.C. § 504 (Supp. IV 
1980) ) authorizing the award of fees and expenses, where appropriate, 
to prevailing parties. 

However, as shown above, there is no basis for reading into the Act an 
exception where an owner does not intend to sore his horse, does not 
know that the horse is sore, and the horse passes a pre-show inspection 
by a Designated Qualified Person. 

As indicated above in subsection B of this section (see text accompany- 
ing note 7, supra), it has been the settled and contemporary administra- 
tive construction of the Act that an owner is responsible for a soring vio- 
lation even if he had no knowledge that the horse was sore. The rationale 
for that construction is set forth above. After setting forth the basis for 
that administrative construction, it is stated in In re Thornton, 41 Agric. 
Dec. 870, 914-16 (1982), appeal docketed, No. 82-7187 (11th Cir. June 
7, 1982), quoting from Jn re Rowland, 40 Agric. Dec. 1934, 1946-47 
(1981), appeal docketed, No. 82-3015 (6th Cir. Jan. 8, 1982), and In re 
Whaley, 35 Agric. Dec. 1519, 1526 (1976): 


Assuming, however, for the sake of argument, that the 
prehearing stipulation were abrogated, I would hold that 
an owner of a horse is responsible for a violation of the 
Horse Protection Act even if he hired an independent con- 
tractor * to train and exhibit the horse, with the owner 
having no contractual right to control the trainer’s activi- 
ties. Cf. United States v. Parfait Powder Puff Co., 163 
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F.2d 1008, 1009-1010 (C.A. 7), certiorari denied, 332 U.S. 
851. The prestige, money * and recognition that come 
from a winning horse accrue mainly to the owner of the 
horse. If an owner can reap the benefits of winning with a 
sored horse and insulate himself from any liability arising 
therefrom, he can directly or indirectly put great pressure 
on the trainer of the horse to win at all costs. Such pres- 
sures might cause trainers to sore horses which could not 
be trained to win by other means, either because the 
trainers do not possess the requisite ability to successfully 
train the horses or because the horses are not good Tennes- 
see Walking Horses to begin with. Soring horses is not only 
cruel to the animals and unfair to competitors, but “may 
seriously harm the breed itself,” through the use of poor 
horses (which performed well because of soring) as studs. 
H. Rep. No. 91-1597, 91st Cong., 2d Sess., pp. 2-3. See, al- 
so H. Rep. No. 94-1174, 94th Cong., 2d Sess., p. 4. In 
order to achieve the Congressional purpose in enacting this 
remedial statute, it should be liberally construed (see the 
cases cited in In re American Fruit Purveyors, Inc., 30 Agr 
Dec 1542, 1593 (1971) ). Specifically, the Act should be 
construed so as to make the owner of a sored horse ex- 
hibited in violation of the Act subject to the penalties of 
the Act.’* 


The “term ‘independent contractor’ is used to indicate all 
persons for whose conduct * * * the employer is not re- 
sponsible except in the performance of nondelegable 
duties” (emphasis supplied; Restatement of the Law, Sec- 
ond, Agency 2d (1958), Comment b to Section (2), p. 14). 
Where a horse owner hires an independent contractor to 
train and exhibit his horse, the duty of the owner under 
the Horse Protection Act not to exhibit a sored horse 
should be regarded as nondelegable, in order to achieve the 
remedial purposes of the Act. 


6 Great monetary reward can result from the increased 
value of a winning horse for sale or breeding purposes. See 
Hearing before the Senate Subcommittee on Energy, Nat- 
ural Resources, and the Environment of the Committee on 
Commerce, 91st Cong., Ist Sess., on S. 2543 (Serial 
91-27), p. 36; H. Rep. No. 91-1597, 91st Cong., 2d Sess., 
p. 3; H. Rep. No. 94-1174, 94th Cong., 2d Sess., p. 4. See, 
also, Tr. 10, 183, 214-217. 
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6 Section 11.1 (s) of the regulations (9 CFR 11.1 (s) ) de- 
fines the term “exhibitor” as “the owner or other person 
whe enters a horse in any horse show or exhibition.” Hence 
either one, or both, may be the subject of a disciplinary 
proceeding. It has been the contemporaneous and settled 
administrative construction of the Act to proceed against 
the owners in circumstances such as are involved here. The 
“contemporaneous construction of a statute by the officer 
charged with its enforcement is entitled to great weight.” 
United States v. Zucca, 351 U.S. 91, 96. 


In the present case, Eldon Stamper (co-owner) was an experienced, 
knowledgeable horse breeder. He had as many as six brood mares at one 
time (Tr. 458). He took an active interest in his horses. 

Eldon Stamper observed “Red Bluff’s Playboy” being warmed-up 
“felvery time he was shown” (Tr. 462), including the warm-up preceding 
the Show at issue here (Tr. 459-62). He was with his horse in the stall 
before he was taken to the DQP for inspection (Tr. 459), and he personal- 
ly observed the condition of his feet prior to the DQP’s inspection (Tr. 
460). He testified (Tr. 461): 


A. I thought the horse was in good shape, I thought 
there wus no problem, I thought he was in good enough 
shape not to have any worry about him at all, I thought the 
horse was O.K. 


Eldon Stamper then watched the warm-up and the exhibition (Tr. 
459-64). Accordingly, Eldon Stamper had as much opportunity to pre- 
vent the violation as respondent Fox. In fact, as between respondent Fox 
and respondent Eldon Stamper, respondent Stamper had more actual 
opportunity to prevent the violation than respondent Fox. 

Respondent Fox was just 25 years old. He had just started training 
horses the year before the violation. Respondent Stamper was older and 
had been involved with Walking Horses longer than respondent Fox. Re- 
spondent Stamper also had by his side John Gunn, senior trainer of the 
horse, who was in his late 60’s or early 70’s. 

If a decision were to be made on September 22, 1979, that “Red Bluff’s 
Playboy” should not be shown, because he was too close to the borderline 
of being sored by chains as a result of his prior callus build-up and pre- 
Show warm-up, that decision, realistically, should have been made by re- 
spondent Stamper, in consultation with John Gunn, rather than re- 
spondent Fox, the youngest person there. 

Undoubtedly, the violation here resulted from mistaken judgment. I 
am satisfied that neither respondent Fox nor respondent Stamper in- 
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tended to sre “Red Bluff’s Playboy.” I am equally satisfied that neither 
of them knew that the horse would be sored that night by the chains. 

Unfortunately, however, respondents were wrong. Respondent Fox 
showed and exh:"\ited the horse while it was sore. Respondent Stamper 
was present and “allowed’ that activity.'* Both had the opportunity to 
use better judgment and avoid the violation. 

As shown above, the ring conditions were not a significant factor here 
since no other horse exhibited that night was found to be sore. Respond- 
ents alone (and John Gunn, who is not subject to the Act as owner or 
exhibitor) share the blame for their mistaken judgment. 

There is no basis for reading into the Act, as to owners or exhibitors, 
the exculpatory factors set forth in Burton. 


V. Sanction. 


The legislative history of the Horse Protection Act Amendments of 
1976 reveals the cruel and inhumane nature of soring horses, its unfair 
competitive aspects and its destructive effect on the horse industry, as 
follows (H. Rep. No. 94-1174, 94th Cong., 2d Sess. 4-5 (1976), reprinted 
in [1976] 3 U.S. Code Cong. & Ad. News 1696, 1698-99): 


NEED FOR LEGISLATION 


The inhumanity of the practice of “soring” horses and its 
destructive effect upon the horse industry led Congress to 
pass the Horse Protection Act of 1970 (Public Law 
91-540, December 9, 1970). The 1970 law was intended to 
end the unnecessary, cruel and inhumane practice of sor- 
ing horses by making unlawful the exhibiting and showing 
of sored horses and imposing significant penalties for 
violations of the Act. It was intended to prohibit the show- 
ing of sored horses and thereby destroy the incentive of 
owners and trainers to painfully mistreat their horses. 


The practice of soring involved the alteration of the gait 
of a horse by the infliction of pain through the use of de- 
vices, substances, and other quick and artificial methods 
instead of through careful breeding and patient training. 
A horse may be made sore by applying a blistering agent, 
such as oil of mustard, to the pastern area of a horse’s limb, 


13. Even if he had not been physically present, unless the horse was shown without his 
permission or acquiescence, he would be responsible, as owner, for allowing his horse to be 
exhibited while sore. Accordingly, respondent Sonya Stamper is also responsible for the 
violation. However, as shown in the next section, it is appropriate to impose on the 
Stampers only the civil penalty applicable to a single individual. 
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or by using various action or training devices such as heavy 
chains or “knocker boots” on the horse’s limbs. When a 
horse’s front limbs are deliberately made sore, the intense 
pain suffered by the animal when the forefeet touch the 
ground causes the animal to quickly lift its feet and thrust 
them forward. Also, the horse reaches further with its 
hindfeet in an effort to take weight off its front feet, there- 
by lessening the pain. The soring of a horse can produce 
the highstepping gait of the well-known Tennessee Walk- 
ing Horse as well as other popular gaited horse breeds. 
Since passage of the 1970 act, the bleeding horse has al- 
most disappeared but soring continues almost unabated. 
Devious soring methods have been developed that cleverly 
mask visible evidence of soring. In addition the sore area 
may not necessarily be visible to the naked eye. 


The practice of soring is not only cruel and inhumane. 
The practice also results in unfair competition and can ulti- 
mately damage the integrity of the breed. A mediocre 
horse whose highstepping gait is achieved artificially by 
soring suffers from pain and inflammation of its limbs and 
competes unfairly with a properly and patiently trained 
sound horse with championship natural ability. Horses 
that attain championship status are exceptionally valuable 
as breeding stock, particularly if the champion is a 
stallion. Consequently, if champions continue to be created 
by soring, the breed’s natural gait abilities cannot be pre- 
served. If the widespread soring of horses is allowed to con- 
tinue, properly bred and trained “champion” horses would 
probably diminish significantly in value since it is difficult 
for them to compete on an equal basis with sored horses. 


Testimony given before the Subcommittee on Health 
and the Environment demonstrated conclusively that de- 
spite the enactment of the Horse Protection Act of 1970, 
the practice of soring has continued on a widespread basis. 
Several witnesses testified that the intended effect of the 
law was vitiated by a combination of factors, including 
statutory limitations on enforcement authority, lax en- 
forcement methods, and limited resources available to the 
Department of Agriculture to carry out the law. 


The potential gain to an owner from soring a horse is enormous, 
through the increased value of a winning horse for sale or breeding pur- 
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poses '‘ (see Hearing before the Senate Subcommittee on Energy, Nat- 
ural Resources, and the Environment of the Committee on Commerce, 
91st Cong., 1st Sess., on S. 2543 (Serial 91-27), at 36; H. Rep. No. 
91-1597, 91st Cong., 2d Sess. 3; H. Rep. No. 94-1174, 94th Cong., 2d 
Sess. 4 (1976) ), and the prestige and recognition that come to the owner 
of a winning horse (/n re Thorton, 41 Agric. Dec. 870, 915 (1982), appeal 
docketed, No. 82-7187 (11th Cir. June 7, 1982) ). Therefore, the pain to 
an owner who violates the Act must be great, if the remedial purposes of 
the Act are to be achieved. 

Similarly, the potential gain to a trainer from soring horses is substan- 
tial. The “training of horses is a very competitive field” (Tr. 444). A 
trainer who establishes a winning record through soring will be able to 
attract and retain clients. Accordingly, the pain to a trainer who violates 
the Act must be great if the remedial purposes of the Act are to be 
achieved. 

It is the policy of this Department to impose severe sanctions for seri- 
ous violations of any of the regulatory programs administered by the De- 
partment to serve as an effective deterrent not only to respondents but 
to other potential violators. This policy has been followed in all of the 
Department’s disciplinary proceedings in recent years. The basis for that 
policy is set forth at great length in numerous decisions. E.g., In re 
Worsley, 33 Agric. Dec. 1547, 1556-71 (1974), set forth in the Appendix 
to this Decision.’* 


14. In the present case, respondent Eldon Stamper hoped that a good showing by “Red 
Bluff’s Playboy” would increase the breeding value of his sire, “Goboy’s Red Bluff,” also 
owned by the Stampers (Tr. 457, 459, 477). 

15. Severe sanctions issued pursuant to this policy were sustained, e.g., in In re Kafcsak, 
39 Agric. Dec. 683, 687 (1980), affd, No. 80-3406 (6th Cir. Dec. 18, 1981); In re American 
Fruit Purveyors, Inc., 38 Agric. Dec. 1372, 1387-1403 (1979), affd per curiam, 630 F.2d 
370 (5th Cir. 1980), cert. denied, 101 S. Ct. 1701 (1981); Jn re Gold Bell-I&S Jersey Farms, 
Inc., 37 Agric. Dec. 1336, 1362-63 (1978), aff'd, No. 78-3134 (D. N.J. May 25, 1979), affd 
mem., 614 F.2d 770 (8d Cir. 1980); In re Mid-States Livestock, Inc., 37 Agric. Dec. 547, 
549-51 (1977), aff'd sub nom. Van Wyk v. Bergland, 570 F.2d 701 (8th Cir. 1978); In re 
Muehlenthaler, 37 Agric. Dec. 313, 330-32, 337-52, affd mem., 590 F.2d 340 (8th Cir. 
1978); In re Cordele Livestock Co. , 36 Agric. Dec. 1114, 1133-34 (1977), aff'd mem., 575 
F.2d 879 (5th Cir. 1978); In re Livestock Marketers, Inc. , 35 Agric. Dec. 1552, 1561 (1976), 
affd per curiam, 558 F.2d 748 (5th Cir. 1977), cert. denied, 435 U.S. 968 (1978); In re 
Catanzaro, 35 Agric. Dec. 26, 31-32 (1976), affd, No. 76-1613 (9th Cir. Mar. 9, 1977), 
printed in 36 Agric. Dec. 467; In re M. & H. Produce Co., 34 Agric. Dec. 700, 750, 762 
(1975), aff'd mem. , 549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977); In re Maine 
Potato Growers, Inc., 34 Agric. Dec. 773, 796, 801 (1975), aff'd, 540 F.2d 518 (1st Cir. 
1976); In re Southwest Produce, Inc., 34 Agric. Dec. 160, 171, 178, aff'd per curiam, 524 
F.2d 977 (5th Cir. 1975); In re J. Acevedo & Sons, 34 Agric. Dec. 120, 133, 145-60, aff'd 
per curiam, 524 F.2d 977 (5th Cir. 1975); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 
1913-14 (1974), affd, 524 F.2d 1255 (5th Cir. 1975); In re Trenton Livestock, Inc., 33 
Agric. Dec. 499, 515, 539-50 (1974), aff'd mem., 510 F.2d 966 (4th Cir. 1975); In re Miller, 
33 Agric. Dec. 53, 64-80, affd per curiam, 498 F.2d 1088, 1089 (5th Cir. 1974). 
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In this case the minimum disqualification provisions of the Act should 
be applied.'* The disqualification provisions were added in 1976 because 
“disqualification provides a strong deterrent to subsequent offenses by 
individuals who have the economic means to pay civil penalties as a cost 
ot doing business” (H. Rep. No. 94-1174, 94th Cong., 2d Sess. 11 (1976), 
reprinted in [1976] 3 U.S. Code Cong. & Ad. News 1696, 1706). 

In explaining why at least the minimum disqualification provisions of 
the Act should be applied in soring cases under the Horse Protection Act 
under present industry conditions, it is stated in In re Thornton, 41 
Agric. Dec. 870, 920-23 (1982), appeal docketed, No. 82-7187 (11th Cir. 
June 7, 1982), quoting from Jn re Rowland, 40 Agric. Dec. 1934, 

1951-52 (1981), appeal docketed, No. 82-3015 (6th Cir. Jan. 8, 1982): 


As set forth above, Congress added the disqualification 
provisions to serve as a “strong deterrent to subsequent of- 
fenses by individuals who have the economic means to pay 
civil penalties as a cost of doing business.” Anyone who has 
the means to buy a Tennessee Walking Horse, hire a 
trainer and pay to have the horse exhibited has the 
economic means to pay the civil penalties provided by the 
Act, as a cost of doing business. 


Moreover, the potential gain from soring a horse is 
worth the risk, if a disqualification order is not to be im- 
posed. For example, in this case, respondent Meadows’ 
horse won the Futurity, which made her the “world 
champion two-year-old Futurity filly for 1978” (Tr. 99). 
This was largely responsible for increasing her value from 
$5,000.00 to $20,000.00 (Tr. 285, 361). A winning stallion 
can become much more valuable because of its breeding po- 
tential. 


16. The disqualification provisions, added by the 1976 amendments, are as follows (15 
U.S.C. § 1825 (c) ): 

In addition to any fine, imprisonment, or civil penalty authorized under 
this section, any person who was convicted under subsection (a) of this sec- 
tion or who paid a civil penalty assessed under subsection (b) of this section or 
is subject to a final order under such subsection assessing a civil penalty for 
any violation of any provision of this chapter or any regulation issued under 
this chapter may be disqualified by order of the Secretary, after notice and 
an opportunity for a hearing before the Secretary, from showing or exhibit- 
ing any horse, judging or managing any horse show, horse exhibition, or 
horse sale or auction for a period of not less than one year for the first viola- 
tion and not less than five years for any subsequent violation. 
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Furthermore, horse owners derive great satisfaction 
from displaying the trophies and ribbons won by their 
horses. Payment of a relatively modest civil penalty is not 
even a slap on the wrist to the typical horse owner. 


Congress has provided the Department with the “tools” 
needed to eliminate the practice of soring Tennessee Walk- 
ing-Horses. But they must be used, to be effective. In order 
to achieve the Congressional purpose of the Act, it would 
seem necessary to impose at least the minimum disqualifi- 
cation provisions of the 1976 amendments on every horse 
owner (and trainer) who allows one of his horses to be ex- 
hibited while sore.’® 


If the industry is ever “cleaned up” to the point that 
horse soring is not a widespread practice, it may be appro- 
priate to forego the use of the disqualification provisions 
in selected cases. But at least under present conditions, the 
minimum disqualification provisions should be utilized in 
every Horse Protection Act case. If there are unusually 
flagrant circumstances, the disqualification order should 
exceed the minimum authorized by the Act. 


© There is a remote possibility that the circumstances in 
some particular case, not presently envisaged, might justi- 
fy a departure from that policy. Since it is clear under the 
1976 amendments that intent and knowledge are not ele- 
ments of a violation, I can envisage no circumstance pres- 
ently warranting an exception from this policy. 


Although the disqualification provisions are severe, they do not pre- 
vent a person from breeding or training horses—only from showing or 
exhibiting them. Accordingly, although a one-year disqualification order 
imposes severe restrictions on an owner or trainer, it is not the equiva- 
lent of a complete suspension order such as is imposed under other regu- 
latory statutes, e.g., the Packers and Stockyards Act (7 U.S.C. § 204) or 
the Perishable Agricultural Commodities Act (7 U.S.C. § 499h (a) ). 

In addition to a minimum disqualification order, civil penalties should 
also be imposed to act as a deterrent to future violations by respondents 
and others. The Act provides (15 U.S.C. § 1825 (b) ): 


(b) Civil penalties; review and enforcement 


(1) Any person who violates section 1824 of this title 
shall be liable to the United States for a civil penalty of not 
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more than $2,000 for each violation. No penalty shall be 
assessed unless such person is given notice and opportuni- 
ty for a hearing before the Secretary with respect to such 
violation. The amount of such civil penalty shall be as- 
sessed by the Secretary by written order. In determining 
the amount of such penalty, the Secretary shall take into 
account all factors relevant to such determination, includ- 
ing the nature, circumstances, extent, and gravity of the 
prohibited conduct and, with respect to the person found 
to have engaged in such conduct, the degree of culpabili- 
ty, any history of prior offenses, ability to pay, effect on 
ability to continue to do business, and such other matters 
as justice may require. 


With respect to the amount of the civil penalty, the record in most 
cases has warranted the maximum civil penalty (presently $2,000 for 
each violation; previously $1,000). In the present case, the violation was 
extremely grave. This is one of the rare cases where the horse was 
abused to such an extent that blood-tinged serum oozed from raw and 
abraded areas on his pasterns. 

As explained above, respondents Fox and Eldon Stamper are both cul- 
pable since both had the opportunity to prevent the violation, by using 
better judgment. Lack of actual knowledge or intent has never been 
regarded as a circumstance warranting a reduction in the civil penalty 
since actual knowledge or intent has never been proven in any case, and 
if lack of actual knowledge or intent were regarded as a mitigating cir- 
cumstance, the remedial purposes of the Act would not be achieved. 

In an early case under the Horse Protection Act, Jn re Holcomb, 35 
Agric. Dec. 1165, 1174 (1976), a lesser civil penalty was imposed against 
an owner because he had no actual knowledge of the violation. But that 
policy was changed two months later in In re Whaley, 35 Agric. Dec. 
1519, 1527 (1976), in order better to achieve the remedial purposes of 
the Act. The policy was announced in Whaley that “the owner is fully re- 
sponsible for the conduct of the trainer and, therefore, should not be as- 
sessed a lesser penalty merely because he may not have had actual 
knowledge that the horse was sored” (35 Agric. Dec. at 1527). 

Ability to pay is, of course, one of the relevant factors to be con- 
sidered. In re Thornton, 41 Agric. Dec. 870, 895-99 (1982), appeal dack- 
eted, No. 82-7187 (11th Cir. June 7, 1982). However, the record in this 
case does not warrant a determination that the horse’s owners are un- 
able to pay a $2,000 civil penalty. 

Since the horse’s owners in this case are husband and wife, it would 
seem appropriate to require them jointly to pay a single civil penalty, 
rather than impose separate civil penalties against each. That is, in the 
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case of married couples, there is no reason for imposing twice the civil 
penalty on couples who register their horse in both names as is imposed 
on those who register the horse in one name only. 
As to respondent Fox, the record shows that his income and financial 
means are very modest and, therefore, only a $750 civil penalty should 
be assessed against him. 


ORDER 


Respondent Ross H. Fox is assessed a civil penalty of $750.00. 

Respondents Eldon Stamper and Sonya Stamper are jointly assessed a 
single civil penalty of $2,000.00. 

Certified checks or money orders payable to the Treasurer of the 
United States in payment of the civil penalties shall be forwarded to the 
General Counsel, Room 2033, South Building, United States Depart- 
ment of Agriculture, Washington, D.C. 20250, within 60 days from the 
date this Order becomes final. 

Respondents Ross H. Fox, Eldon Stamper and Sonya Stamper are each 
disqualified from showing or exhibiting any horse, and from judging or 
managing any horse show, exhibition, or auction for a period of one year 
(1 year) from the date this Order becomes final. 

This Order shall become final as to each respondent 35 days after serv- 
ice on the respondent. 


APPENDIX 


Excerpt from In re Worsley, 33 Agric. Dec. 1547, 1556-71 (1974). [Ex- 
cerpt omitted.—Ed.] 


(No. 22,252) 


In re SANDRA LAW. HPA Docket No. 183. Decided January 20, 
1983. 


Sored horse—Disqualification—Consent 


Respondent consented to an order to be disqualified from showing or exhibiting any horse, 
judging or managing any horse show, exhibition, sale or auction for a period of six 
months. 


Donald A. Tracy, for complainant. 
Robert L. Whitmire, Jr., Hendersonville, N.C., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
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CONSENT DECISION 


This is an administrative proceeding under the Horse Protection Act 
as amended (15 U.S.C. 1821 et seq.), instituted by a complaint filed by 
the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture, charging that respondent vio- 
lated the Horse Protection Act, as amended. This consent order has been 
entered into between the parties under authority of the applicable Rules 
of Practice (7 CFR 1.138). 

Respondent admits the jurisdictional allegations of the complaint, and 
waives further procedure under applicable Rules of Practice (7 CFR Part 
1). Ms. Law and the complainant consent to the issuance of this decision 
agreed upon between them for the purpose of settling this matter. 


FINDINGS OF FACT 


1. Sandra Law is an individual who resides at 11099 Baird Road, Mid- 
dleville, Michigan. 

2. At all times material herein, Sandra Law was the trainer and owner 
of a horse known as “Symbol’s Irish,” hereinafter the “horse.” 

3. On or about June 20, 1981, respondent entered the horse as entry 
No. 61 in class No. 28 at the Ohio Valley Walking Horse Association Fes- 
tival Horse Show in Burlington, Kentucky. 

4. When respondent presented the horse to the Designated Qualified 
Person (“DQP”), the DQP found it to be sore. 

5. The horse was then examined by two United States Department of 
Agriculture veterinarians who found the horse “sore” as that term is de- 
fined under the Horse Protection Act. 

6. Respondent neither admits nor denies liability in this matter. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of a consent order, the following order is 
issued. 


ORDER 


Sandra Law is disqualified from showing or exhibiting any horse and 
from judging or managing any horse show, exhibition, sale or auction for 
a period of six months beginning on December 1, 1982 and ending on 
May 30, 1983. This order shall be effective upon service on Ms. Law. 
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COURT DECISIONS 


EVERETT WILSON d/b/a VALLEY VIEW FARM v. RELIANCE INSURANCE 
COMPANIES, a corporation. (Civil Action No. 81-CI-179) Decided 
July 15, 1982. 


FAYETTE CIRCUIT COURT 
CIVIL BRANCH 
THIRD DIVISION 


BEFORE JUDGE ARMAND ANGELUCCI. 


OPINION 


This case was heard by the Court without the intervention of a Jury on 
November 11, 1981. Both parties were present in court and represented 
by counsel. At the conclusion of the hearing, the Court granted counsel 
the opportunity to file briefs. On May 25, 1982 counsel was given the op- 
portunity for oral arguments before the Court, and this case is now sub- 
mitted for a final determination. 

The plaintiff, Valley View Farm, was engaged in selling to meat pack- 
ers and slaughter houses. In December of 1979, plaintiff began doing 
business with Steve Brooks’ Meat, hereinafter called Brooks. On Decem- 
ber 1, 1979 both Everett Wilson, owner of plaintiff company, and Mike 
Wilson, the owner’s son, entered into written agreements by which they 
agreed to sell livestock on credit to Brooks. During March and April of 
1980 plaintiff entered several sales agreements with Brooks. Ten differ- 
ent lots of live cattle were delivered by the plaintiff to brooks. Pursuant 
to the credit agreement discussed above, each delivery was to be paid for 
within seven trading days. For the first five lots, Brooks tendered pay- 
ment by check. The first three checks tendered were deposited by plain- 
tiff but were returned for lack of sufficient funds. The last two checks 
were never deposited since the plaintiff had been put on notice that his 
bank would not accept them. Before any of Brooks’ checks had been re- 
turned to plaintiff, delivery of the last five lots of cattle was made. 

While no payment has ever been tendered for the last five lots of cattle 
delivered to Brooks, several checks on which Brooks was named as payee 
were endorsed to plaintiff as partial payment for the total amount owed. 
From these checks plaintiff collected a total of $55,721.95, leaving 
$114,742.93 still due. 

To satisfy the requirements of the Packers and Stockyards Act of 
1921, as amended, (hereinafter called the Act) Brooks had previously ac- 
quired a bond to secure performance of its obligations to sellers. Defend- 
ant, Reliance Insurance Company, had issued said bond on May 15, 
1979. (See Defendant’s Exhibit No. 5.) 
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On July 23, 1980, on behalf of his client, plaintiff's counsel wrote a let- 
ter to Packers and Stockyards as a claim against any bond Brooks may 
have had in effect on or before May 1, 1982. The post mark on the enve- 
lope indicates that the letter was not actually mailed until July 24, 1980. 
From the evidence presented at the November 11, 1981 trial of this case, 
it appears that the letter was delivered to Packers and Stockyards office 
in Indiana on Saturday, July 26, 1980, when the office had closed. On 
July 28, 1980 the letter was opened and stamped as having been re- 
ceived on that date. The copy of the letter entered into evidence as De- 
fendant’s Exhibit 2 shows that the July 28 stamp was subsequently 
crossed out and a July 26th stamp was affixed. It appears from this evi- 
dence that the person responsible for the filing of correspondence re- 
ceived by Packers and Stockyards originally stamped counsel’s letter 
without considering the consequences. After the person stamping the 
mail realized the possible significance of the date, the July 28th stamp 
was crossed out and a July 26th stamp affixed. Defendant argues that 
the letter was not filed until July 28, while plaintiff contends that July 
26 was the filing date. 

After receiving counsel’s letter, Packers and Stockyards did contact 
plaintiff to request that a more detailed claim form be filed for investi- 
gatory purposes. Not until August 18, 1980 did the plaintiff submit 
such a form. While the defendant contends that no claim was received 


by Packers and Stockyards until the August 18 form was submitted, 
plaintiff argues that the July letter sent by Nunery was sufficient to 
constitute submission of its claim. 


QUESTIONS PRESENTED 


I. WHETHER PLAINTIFF'S WAIVER OF PROMPT 
CASH PAYMENT CONSTITUTES WAIVER OF THE 
BONDING REQUIREMENT OF THE PACKERS AND 
STOCKYARDS ACT OF 1921, AS AMENDED? 


Il. WHETHER PLAINTIFF PROPERLY PRESENTED 
ITS CLAIM BY TIMELY FILING NOTICE AS RE- 
QUIRED BY THE BOND? 


Ill. WHETHER THE EXTENSION OF CREDIT BY 
PLAINTIFF TO BROOKS RELEASED THE DEFEND- 
ANT FROM ITS OBLIGATION UNDER THE BOND? 


IV. WHETHER THE SUBROGATION AND IN- 
DEMNIFICATION RIGHTS OF RELIANCE ARE RELE- 
VANT TO THE PRESENT CAUSE OF ACTION? 
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V. WHETHER BROOKS’ TRUSTEE IN BANKRUPTCY 
IS AN INDISPENSIBLE PARTY PURSUANT TO CIVIL 
RULE 19? 
Zz. 

PLAINTIFF'S WAIVER OF PROMPT CASH 
PAYMENT DOES NOT CONSTITUTE WAIVER OF THE 
BONDING REQUIREMENT OF THE PACKERS AND 
STOCKYARDS ACT. 


Plaintiff's waiver of prompt cash payment does not constitute a 
waiver of the bond requirement of the Packers and Stockyards Act. A 
careful study of the pertinent language of the Act, its legislative history 
and the regulations promulgated to enforce the bonding requirement, in- 
dicates that the prompt payment, the statutory trust, and the bonding 
requirements were each designed and intended as separate protections. 
As such, each stand independently from the others. 

The bonding requirement was not intended to insure prompt payment 
of livestock obligations, but to insure payment. The authority of the Sec- 
retary of Agriculture to require bonds is set forth in 7 U.S.C. §204, 
which provides in pertinent part: 


“hereinafter ...the Secretary may require reasonable 
bonds from every market agency ... , every packer... in 
connection with its livestock purchasing operation... , 
and every other person operating as a dealer... under 
such rules and regulations as he may prescribe, to secure 
the performance of their obligation .. . . 


Clearly, the statute does not distinquish between cash and credit obliga- 
tions. What was meant by Congress to be secured was “the performance 
of .. . obligations,” not prompt payment. 

In the Amicus Curiae brief filed in this action, the government care- 
fully traces the legislative history of the bonding requirement of the 
Packers and Stockyards Act. As both the plaintiff and the government 
contend, this legislative history clearly illustrates that Congress never 
intended the cash payment or statutory trust safeguards to limit or 
otherwise define the extent of the bonding obligations under the Act. 

Pursuant to the authority granted by 7 USC § 204, the Secretary of 
Agriculture has promulgated regulations requiring any packer whose 
average annual purchase of livestock exceeds $500,000 to “execute, file, 
and maintain a reasonable bond to secure performance of its obligations 
incurred in the purchase of livestock.” 9 CFR § 201.29 (d). Again no dis- 
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tinction was made or intended between cash and credit transaction. The 
bond requirement is to insure performance of obligations, not cash obli- 
gations. 

While the defendant argues that the waiver of cash payment also 
waived the protection of the bond, no evidence was presented at the No- 
vember 11, 1981 trial to contradict the testimony of Mr. Riley, a repre- 
sentative of the Packers and Stockyards office, who testified on behalf 
of the plaintiff, that there is no distinction in the bonding requirement 
for the cash and the credits sales. 

Since the express language of the Act, its legislative history, and the 
regulations promulgated by the Secretary of Agriculture to enforce the 
Act, all failed to-make any distinction in the bonding requirement for 
cash and credit sales, it must be found that the defendant’s argument is 
without merit. 


II 


PLAINTIFF PRESERVED ITS CLAIM 
BY COMPLYING WITH THE NOTICE 
REQUIREMENTS OF THE BOND. 


The bond between Brooks and the defendant specifical'y requires that 


before a claim under the bond can be honored, the claimant must file 
with either Reliance or Packers and Stockyards written claim within one 
hundred twenty (120) days of the date of the transaction on which claim 
is made. Two major factual issues must be resolved to determine if the 
notice given by plaintiff was timely. 

First, the date must be found on which the 120 day period for giving 
notice began to run. Second, the date must be determined on which no- 
tice was actually given by the plaintiff. 

Pursuant to the terms of the bond, paragraph 4 (d), “(a) ll claims must 
be filed within 120 days of the date of transaction upon claim is made.” 
In order to determine from what date the 120 day period runs, the term 
“transaction” must be construed. Plaintiff argues that “transaction” 
should be defined so as to include the dates within which payment was 
to have been made by Brooks. Defendant, on the other hand, contends 
that the term “transaction” should be read as the date on which the cat- 
tle sold by plaintiff were delivered to defendant. 

A study of Kentucky law reveals that neither tne Kentucky Court of 
Appeals, nor the Kentucky Supreme Court has ever defined the term 
“transaction” in the present context. Plaintiff cites the 1979 Texas case 
of Miles v. Starks, 590 S.W.2d 223, in support of its position. In that 
case the Texas Court of Appeals noted that neither the Packers and 
Stockyards Act, nor the regulations thereunder define the term “trans- 
action”. Upon the facts of the Miles case, which facts are substantially 
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similar to those of the present case, the Court of Appeals held that 
“transaction” is to be defined as “the dates within which delivery and 
payment were supposed to have occurred ....” Following the logic of 
the Texas Court of Appeals, this Court finds that the term “transaction” 
as used in the bond instrument in question includes the seven-day period 
within which payment was to be made. Since the transactions involving 
the sales to Brooks on March 20, 21, 22, and 26 would have been success- 
fully completed on March 28 and April 2nd, but for the breach by 
Brooks, March 28 and April 2 should be used as the transaction dates for 
the first five lots of cattle sold to Brooks to determine whether they oc- 
curred within the 120 day period prior to the date plaintiff sent notice of 
its claim. 

Once “transaction” has been defined, the second issue in deciding 
whether plaintiff properly preserved its claim involves determining 
when plaintiff actually gave notice to Packers and Stockyards. Again, 
there is a dispute as to the critical date. Defendant contends that proper 
notice was not given by plaintiff to Packers and Stockyards until August 
18, 1980 when the completed claim form sent to plaintiff by Packers and 
Stockyards was received by said office. Plaintiff urges that the July 
23rd letter sent to Packers and Stockyards by plaintiff’s counsel consti- 
tute proper notice of its claim. 

As plaintiff noted in its post-trial memorandum, neither 9 C.F.R. Sec- 
tion 201.27, the federal regulations setting forth the language required 
for a bond, nor paragraph 4 (d) of the bond instrument between Reliance 
and Brooks requires any specific form of notice other than that the no- 
tice must be “filed in writing.” Likewise at the November 11 trial of this 
case, during his cross-examination, Mr. Riley testified that no particular 
claim form was required by the Packers and Stockyards office. In fact, 
Mr. Riley testified that Packers and Stockyards was “very liberal” as to 
what they accept as notice of claim. 

In its post-trial memorandum, defendant argued policy reasons for re- 
quiring claimant to submit Packers and Stockyards forms as their claim 
notice. Regardless of whether the Court finds merit in the policy consid- 
erations set forth by defendant,-the defendant’s arguments must fail. 
Since Congress, the Secretary of Agriculture, and the Packers and Stock- 
yards administration have seen fit to allow any written form of notice, 
this Court should not required more. 

The defendant argues that even if the letter of plaintiff's counsel to 
Packers and Stockyards was a proper form of notice, it was not filed at 
Packers and Stockyards until July 28th. The plaintiff contends, how- 
ever, that July 26th was the day of filing. If the defendant is correct, 
none of the first five deliveries of cattle constituted transactions within 
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120 days of notice. If plaintiff is correct, all sales of cattle by Valley 
View to Brooks which occurred on or after March 28, 1980 would be in- 
cluded. 

At the November 11 trial, Mr. Riley testified that counsel’s letter was 
received by Packers and Stockyards on July 26th. Defendant contends, 
however, that since the letter was not actually opened and read until 
July 28th, the latter should be found as the actual date of notice. 

In its post-trial memorandum, the defendant argues that “filing” 
should be construed in its legal sense. Citing Wirtz v. Local Union No. 
169, International Hod Carriers, Building and Common Laborers Union 
of America, AFL-CIO, 246 F. Supp. 751, 750 (D. Nev. 1965), the defend- 
ant states that “filed” means the delivery of a paper or a document to, 
and receipt by, the proper officer. Since no one at Packers and Stock- 
yards actually saw or handled the July 23rd letter until July 28th, the 
defendant argues that the letter was not filed until the 28th. 

As the plaintiff points out in its post-trial memorandum such an argu- 
ment if carried to its logical conclusion, would result in claims being de- 
nied simply because someone at Packers and Stockyards failed to read 
their mail when received. Since the letter was delivered to Packers and 
Stockyards by the postal service on July 26th, that date could be seen as 
the date the letter was delivered to and received by Packers and Stock- 
yards as required for “filing” even under the Nevada case cited by de- 
fendant. Likewise, construing the date of filing a document as the actual 
date of physical delivery would be consistent with the practice of both 
the trial and appellate courts of Kentucky. Since the defendant urges the 
Court to define “filed” in its legal sense, such court practice is relevant. 
In addition this would be consistent with the ruling of the United States 
Court of Appeals, In Re Gotham Provision Co., Inc., 669 F.2d 1000 
(1982) wherein the Court stated at page 1014: “Rule 6 (a) of the Federal 
Rules of Civil Procedure sets forth the basic rules for computing time pe- 
riods in connection with proceedings in federal court.” . . . We see no rea- 
son why the method of Rule 6 (a) should not be invoked for purposes of 
computing the 30-day notice and filing period prescribed by § 206 of 
the Packers and Stockyards Act.” 

In light of the testimony of Mr. Riley and the arguments of both par- 
ties, it should be found that the July 23rd letter of plaintiff’s counsel to 
Packers and Stockyards constituted proper notice of plaintiff's claim 
when delivered to Packers and Stockyards on July 26th. As a result, the 
claim of plaintiff should be found to include all transaction between Val- 
ley View and Brooks which occurred on and after March 28, 1980. 
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Ill 


THE EXTENSION OF CREDIT BY PLAINTIFF TO 
BROOKS AND THE WAIVER OF THE STATUTORY 
TRUST DID NOT RELEASE THE DEFENDANT 
FROM ITS OBLIGATIONS UNDER THE BOND. 


Reliance argues that when the plaintiff extended credit to Brooks, the 
surety was released. The defendant argues that the waiver of prompt 
payment and extension of credit terms represent material changes in the 
type of obligation which the bond was intended to secure. This argument 
is incorrectly premised on the fact that cash payment was the only type 
of obligation secured by the bond. An examination of the bond instru- 
ment between Brooks and defendant does not indicate that only cash 
transactions were to be secured. In fact, the plain meaning of the bond 
language indicates that all purchases of livestock by Brooks, no matter 
what the payment terms, were to be secured by Reliance. 

Condition clause number (4) of the bond between Brooks and Reliance 
is applicable to the claim filed by plaintiff. Said clause provides in perti- 
nent part: 


If the said principal shall pay when due to the person or 
persons entitled thereto the purchase price of all livestock 
purchaed by said principal for his own account, then the 


bond shall be null and void... . 


The defendant claims or alleges that the language of this clause is am- 
biguous, and that it should be read as restricting the protection afforded 
by the bond only to livestock purchased on cash terms. Since the lan- 
guage could hardly be more clear, the defendant’s argument must once 
again fail. As pointed out by the government in its amicus curiae brief, 
no where in the terms, conditions, and limitations set forth in the re- 
mainder of the bond are the words “all livestock purchased” given a re- 
strictive or special meaning. Absent any indication by the parties to the 
bond that they intended to use words in other than their ordinary sense, 
the Court should construe all terms by their plain meaning. If the surety 
intended to extend protection only to livestock sellers who sold on a cash 
basis, its choice of words to convey this intent was poor indeed. The 
plain meaning of the words “all livestock purchased” indicates that the 
bond was intended to secure both cash and credit sales. 

Clause four (4) specifically provides that the surety will be released if 
Brooks paid the purchase price when due of the livestock it purchased. 
If, as the defendant urges, Reliance had intended to afford protection 
only to cash sales transactions, surely it would have included a clause 
stating that its coverage would be waived by any extension of credit on a 
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sales transaction. Again, the Court should not read into the contract any 
clause which the parties obviously did not see fit to include. Since no am- 
biguity exists in the bond instrument, and since the plain meaning of the 
terms indicate that both credit and cash sale transactions were to be pro- 
tected, the actual extension of credit by plaintiff to Brooks did not work 
a material change in the bonded obligations so as to release Reliance. 


IV 


THE SUBROGATION OR INDEMNIFICATION 
RIGHTS OF RELIANCE AGAINST BROOKS 
ARE RELEVANT TO THE CLAIM OF VALLEY 
VIEW AGAINST THE RELIANCE BOND. 


At pages 13 to 15 of its post-trial memorandum, the defendant argues 
that it should be released from its obligation undcr its bond with Brooks 
since the extension of credit by plaintiff prevented Reliance from effec- 
tively salvaging anything by way of subrogation or indemnification. As 
noted by Valley View at page 11 of its post-trial memorandum, the in- 
demnification of subrogation rights of defendant have absolutely no 
relevancy to this law suit. The issues at hand concern whether the plain- 
tiff is protected by the bond between Reliance and Brooks. The subroga- 
tion and indemnification rights of Reliance are thereby collateral and of 
no significance. 

V 


THE DEFENDANT FAILED TO PROVE THAT 

THE NOTICE IT RECEIVED FROM PACKERS 

AND STOCKYARDS WAS GIVEN LATER THAN 
THE “EARLIEST PRACTICABLE DATE.” 


The defendant argues that it should be released of its obligations un- 
der the bond with Brooks since Packers and Stockyards waited until Sep- 
tember 3, 1980 to send notification to the surety of the claim under the 
bond. While the bond instrument does require that the first party, either 
Packers and Stockyards, or Reliance to receive a claim under the bond is 
to notify the other at the “earliest practicable date,” the language should 
not be construed in this case so as to bar the plaintiff's claim. 

If any language in the bond instrument were found to be ambiguous, it 
would be the word “earliest practicable date.” Without having drafted a 
more specific time limitation, Reliance should not be heard to complain 
about the time notice was given in this case. While Reliance complains of 
late notice, at trial it offered no proof that an earlier date would have 
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been practicable. Absent such proof the Court must presume that until 
September 3, 1980 it was not practicable for Packers and Stockyards to 
send notice to Reliance. 


VI 


BROOKS’ TRUSTEE IN BANKRUPTCY NEED 
NOT BE JOINED PURSUANT TO CIVIL RULE 19. 


The final argument Reliance set forth in its post-trial memorandum 
was that plaintiff should have made Brooks’ trustee in bankruptcy a 
party to this action. Quite simply stated, this argument has no merit to 
it. 

Civil Rule 19, cited by defendant in support of its argument, provides 
that an indispensible party shall be joined in an action if such joinder is 
feasible and if: 


(a) in his absence complete relief cannot be accorded 
among those already parties, or (b) he claims an interest re- 
lating to the subject of the action and is so situated that 
the disposition of the action in his absence may (i) as a 
practical matter impair or impede his ability to protect 
that interest or (ii) leave any of the persons already parties 
subject to a substantial risk of incurring double, multiple, 
or otherwise inconsistent obligations by reason of his 
claimed interest. 


Since complete relief can be accorded in the present case without the 
presence of the bankruptcy trustee, and since Reliance can assert any 
claim it might have for subordination or indemnification against the 
bankruptcy trustee, Civil Rule 19 does not apply and the bankruptcy 
trustee need not be joined. 


CONCLUSION 


In conclusion, no reason exists to release Reliance from its obligation 
under the bond it holds covering Brooks. While plaintiff did waive both 
the cash payment and statutory trust protection of the Packers and 
Stockyards Act, it did not waive the bond requirement. Furthermore, 
since the language of the bond instrument makes no distinction between 
cash and credit sales transaction, but purports to secure both, plaintiff's 
extension of credit to defendant did not work any material change in the 
bonded obligation. Since timely notice was received by Packers and 
Stockyards from Valley View on July 26, 1980, all cattle sales transac- 
tions betwen Valley View and Brooks which occurred on or after March 
28, 1980 were covered by the bond. Since the proper construction of the 
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term “transaction” includes each of the first five deliveries by plaintiff 
to Brooks, defendant must honor its obligation for Brooks’ breach and 
pay to the plaintiff the Ninety Thousand Dollars ($90,000.00) maximum 
amount secured by its bond. 

The clerk is directed to make this opinion a part of the record and it 
shall be considered the Court’s findings of fact and conclusions of law. 
The defendant shall pay the costs of this action, including the court re- 
porter’s transcript fee taxed as costs. The attorneys of record shall pre- 
pare a judgment in accordance herewith. 


EVERETT WILSON d/b/a VALLEY VIEW FARM v. RELIANCE INSURANCE 
COMPANIES. (Civil Action No. 81-CI-0179). Decided September 
23, 1982. 


FAYETTE CIRCUIT COURT 
CIVIL BRANCH 
THIRD DIVISION 


BEFORE JUDGE ARMAND ANGELUCCI. 


OPINION AND ORDER 


This cause is before the Court on the motion of the plaintiff seeking 
interest on a judgment which was authorized by the Court’s opinion in 
the case. Said opinion was dated July 15, 1982. 

Basically, the suit was for a Declaration of Rights, and the issue was 
primarily surrounding a surety bond obligation rather than an insurance 
policy matter. There were factual issues relative to the amount of dam- 
ages which the plaintiff may have suffered, and much testimony was 
heard by the Court regarding dates of sales, and notices of claims which, 
of course, could have changed the measure of damages. 

Interest, of course, is granted on the general basic theory of a proven 
liquidated damage claim. This Court cannot, after reviewing the record, 
and after reviewing the helpful memos of parties, dated in letters of July 
30, August 13, August 18, and August 23, say that the amount was a 
liquidated one. 

It is therefore this Court’s opinion that the motion for interest filed by 
the plaintiff should be, and the same is hereby overruled. Interest should 
be allowed only from the date of the entry of judgment. 
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DISCIPLINARY DECISIONS 
(No. 22,253) 


In re GEORGE E. JOHNSON. P &S Docket No. 6055. Decided Novem- 
ber 18, 1982. 


Dealer—Insufficient funds checks—Failure to pay when due—Suspension 
of registration—Default 


Respondent is ordered to cease and desist from issuing insufficient funds checks; and 
failing to pay, when due, the full purchase price of livestock. Respondent is sus- 
pended as a registrant for 60 days and thereafter until no longer insolvent. 


Joanne I. Schwartz, for complainant. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), here- 
inafter referred to as the Act, instituted by a complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that respondent’s financial condi- 
tion does not meet the requirements of the Act and that the respondent 
wilfully violated the Act. 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 C.F.R.§ 1.139). 


FINDINGS OF FACT 


1. (a) George E. Johnson, doing business as Gee-Jay Trucking, 
hereinafter referred to as the respondent, is an individual whose mailing 
address is P.O. Box 86, Chesnee, South Carolina 29323. 
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(b) Respondent at all times material herein was: 

(1) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock. 

2. (a) Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions listed in paragraph II (a) of the 
complaint, purchased livestock and in purported payment therefor, is- 
sued checks which were returned unpaid by the bank upon which such 
_ checks were drawn because respondent did not have sufficient funds on 
deposit and available in the account upon which such checks were 
drawn. 

(b) Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions listed in paragraphs II (a) and 
II (b) of the complaint, purchased livestock and failed to pay, when due, 
the full purchase price of such livestock. 

(c) As of May 31, 1982, there remained unpaid in excess of 
$69,000.00 for livestock purchases. 

3. (a) On May 31, 1982, respondent’s current liabilities exceeded his 
current assets. As of said date, the respondent had current liabilities in 
the approximate amount of $87,347.92, and current assets in the 
approximate amount of $16,282.29, resulting in an excess of current lia- 
bilities over current assets of approximately $71,065.63. 

(b) Respondent’s current liabilities presently exceed his current 
assets. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, the respond- 
ent has wilfully violated sections 312 (a) and 409 of the Act (7 U.S.C. 
§§ 213 (a), 228b). 

By reason of the facts found in Finding of Fact 3 herein, the respond- 
ent’s financial condition does not meet the requirements of the Act (7 
US.C.§ 204). 


ORDER 


George E. Johnson, in connection with his activities subject to the Act, 
directly or through any corporate or other device, shall cease and desist 
from: 

1. Issuing checks in payment for livestock purchased without having 
and maintaining sufficient funds to pay such checks on deposit and 
available in the account from which such checks are to be paid; and 

2. Failing to pay, when due, the full purchase price for livestock. 
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Respondent is suspended as a registrant under the Act for a period of 
60 days and thereafter until such time as he shall demonstrate that he is 
no longer insolvent. When respondent demonstrates that he is no longer 
insolvent, a supplemental order will be issued in this proceeding ter- 
minating the suspension after the expiration of the 60 day period. 

This Order shall be effective from the sixth day after the Decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 C.F.R.§ 1.130et 
seq.). [The Decision and Order became final on December 29, 1982.—Ed.]} 


(No. 22,254) 


In re LAWRENCE G. KozA. P &S Docket No. 6080. Decided January 
6, 1983. 


Dealer—Market agency—Failure to pay when due—Insufficient funds 
checks—Bonding requirement—Suspension of registration—Consent 


Respondent consented to an order to cease and desist from failing to pay, when due, the 
full purchase price of livestock; issuing insufficient funds checks; and engaging in 
business without filing and maintaining a reasonable bond or its equivalent. Re-’ 
spondent is suspended as a registrant for 120 days and thereafter until he complies 
fully with the bonding requirements. 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondent willfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the Rules of Practice 
applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
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waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Lawrence G. Koza, hereinafter referred to as respondent, is an indi- 
vidual whose principal place of business is located in Silver Creek, Ne- 
braska, and whose business mailing address is Box 174, Silver Creek, 
Nebraska 68663. 

2. Respondent at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce on a 
commission basis and buying and selling livestock in commerce for his 
own account; and 

(b) Registered with the Secretary of Agriculture as a market agency 
to buy livestock on a commission basis and as a dealer to buy and sell 
livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


The provisions of the Order issued in P. & S. Docket No. 4359 on De- 
cember 7, 1970, remain in full force and effect. That order provides that 
respondent shall cease and desist from: (1) Failing to pay, when due, the 
full purchase price of livestock; and (2) Issuing checks in payment for 
livestock without having and maintaining sufficient funds on deposit in 
the bank account upon which they are drawn to pay such checks. In addi- 
tion, respondent Koza shall cease and desist from engaging in business 
in any capacity for which bonding is required under the Act and the 
regulations without filing and maintaining a reasonable bond or its 
equivalent. 

Respondent is suspended as a registrant under the Act for a period of 
120 days and thereafter until he complies fully with the bonding re- 
quirements. When respondent demonstrates that he is in full compliance 
with the bonding requirements, a supplemental order will be issued in 
this proceeding terminating this suspension after the expiration of the 
120 day period of suspension. 
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The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 
Copies of this decision shall be served upon the parties. 


(No. 22,255) 


In re BOURBON LIVE STOCK COMMISSION COMPANY, a corporation and 
SHIRLEY D. POWELL and HOMER L. HAUSCHILD, individuals. P&S 
Docket No. 6086. Decided January 10, 1983. 


Dealer—Market agency—Shippers’ proceeds account—Insufficient funds 
checks—Net proceeds, failure to remit when due—Failure to pay when 
due—Suspension of registration—Consent 


Respondents consented to an order to cease and desist from engaging in business while 
insolvent; failing to deposit into, or maintain properly, their custodial account for 
shippers’ proceeds; issuing insufficient funds checks; failing to remit net proceeds 
when due; and failing to pay, when due, the full purchase price of livestock. The cor- 
porate respondent is suspended as a registrant for 60 days and thereafter until no 
longer insolvent and until the deficit in its custodial account has been eliminated. 
The individual respondents are suspended as registrants for 60 days. 


Roberta Swartzendruber, for complainant. 
Respondents, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondents willfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the Rules of Practice 
applicable to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


(1) Bourbon Live Stock Commission Company Inc., hereinafter re- 
ferred to as the corporate respondent, is a corporation with its principal 
place of business located at Evansville, Indiana, and whose business 
mailing address is 103 W. Louisiana Street, Evansville, Indiana 47710. 

(2) The corporate respondent at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce on a commission basis and buying and selling livestock in com- 
merce for its own account; and 

(b) Registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock in commerce on a commission basis and as a 
dealer to buy and sell livestock in commerce for its own account. 

(3) Shirley D. Powell and Homer Hauschild, hereinafter referred to as 
the individual respondents, own 100 percent of the outstanding stock of 
said corporate respondent and are President and Vice President respec- 
tively of the corporate respondent. 

(4) The individual respondents direct, manage and control all business 
activities of the corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 


ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


The corporate respondent, its officers, directors, agents, employees, 
successors and assigns, and the individual respondents, directly or 
through any corporate or other device, shall cease and desist from: 

(1) Engaging in business as a market agency or dealer while insolvent; 
i.e. while current liabilities exceed current assets; 

(2) Failing to maintain their “Custodial Account for Shippers’ Pro- 
ceeds” in conformity with the provisions of section 201.42 of the regula- 
tions (9 CFR 201.42); 

(3) Failing to deposit in their “Custodial Account for Shippers’ Pro- 
ceeds” within the time prescribed by Section 201.42 of the regulations 
an amount equal to the proceeds receivable from sales of consigned live- 
stock; 

(4) Issuing checks to owners or consignors of livestock in payment of 
the net proceeds due from the sale of their livestock without having and 
maintaining sufficient funds on deposit and available in the account 
upon which they are drawn to pay such checks; 
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(5) Issuing checks in payment for livestock without having and main- 
taining sufficient funds on deposit in the bank account upon which they 
are drawn to pay such checks; 

(6) Failing to remit to the owners or consignors of livestock, when 
due, the net proceeds derived from the sale of their livestock; and 

(7) Failing to pay, when due, the full purchase price of livestock. 

The corporate respondent is suspended as a registrant under the Act 
for a period of 60 days and thereafter until it demonstrates that it is no 
longer insolvent and that the deficit in its “Custodial Account for Ship- 
pers’ Proceeds” has been eliminated. When the corporate respondent 
demonstrates that it is no longer insolvent and that the deficit in its 
“Custodial Account for Shippers’ Proceeds” has been eliminated, a sup- 
plemental order will be issued in this proceeding terminating this sus- 
pension after the expiration of the 60 day period of suspension. 

The individual respondents shall not engage in business as a dealer or 
market agency for a period of 60 days from the effective date of this 
order. 

The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondents. 

Copies of this decision shal! be served upon the parties. 


(No. 22,256) 


In re MATTES LIVESTOCK AUCTION MARKET, INC., a corporation, PHILIP 
MATTES SR., and PHILIP MATTES, JR., individuals. P & S Docket 
No. 5911. Decided January 20, 1983. 


Dealer—Market agency—Stay of suspension provisions, vacated—Denial 
of application to register with the Secretary of Agriculture, until 
suspension has expired 


The stay of the effective date of the suspension provisions contained in the consent decision 
and order issued April 12, 1982, is vacated. The application of Mrs. Diane Mattes, 
wife ot respondent Philip Mattes, Jr., to register with the Secretary of Agriculture 
as a market agency and dealer, is denied until the 21 day period of suspension im- 
posed upon Mattes Livestock Auction Market, Inc., has become effective and has ex- 
pired. 


Dorothea A. Baker, Administrative Law Judge. 
Peter V. Train, for complainant. 
William B. Deas, Kansas City, Mo., for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.).' 

On April 12, 1982, Administrative Law Judge Dorothea A. Baker filed 
a consent decision and order, inter alia, suspending the corporate re- 
spondent as a registrant for 21 days, and thereafter until it demon- 
strates that the deficit in its custodial account for shippers’ proceeds has 
been eliminated. On the same day, April 12, 1982, an application to 
operate the auction market facilities of the corporate respondent by Mrs. 
Diane Mattes, wife of respondent Philip Mattes, Jr., was received by 
complainant’s Springfield, Ilinois, office. Believing that Mrs. Mattes’ 
application was an attempt to circumvent and render ineffective the sus- 
pension provisions of the consent order, complainant filed a Motion to 
Reopen Proceeding and Ordcr to Show Cause on April 21, 1982. Judge 
Baker stayed her suspension order pending a hearing on complainant’s 
motion. 

Following a hearing, Judge Baker filed an initial decision and order on 
November 18, 1982, vacating the stay order and granting Mrs. Mattes’ 
application for registration as a market agency and dealer. 

On December 21, 1982, complainant appealed to the Judicial Officer, 
to whom final administrative authority has been delegated to decide the 
Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. 
§ 2.35).? The case was referred to the Judicial Officer for decision on , 
January 11, 1983. 

For the reasons set forth below, I infer that Mrs. Diane Mattes’ appli- 
cation for registration to operate the market was an attempt to circum- 
vent the suspension provisions applicable to her husband’s corporation. 
In reaching that inference, the timing and sequence of events set forth 
in Findings 6-10, and 14-16, are of critical importance. I conclude that 
Mrs. Diane Mattes’ application for registration should be granted only 
after the 21-day suspension period applicable to the corporation has ex- 
pired. 


1. See generally Campbell, “The Packers and Stockyards Act Regulatory Program,” in 1 
Davidson, Agricultural Law, ch. 3 (1981 and May 1982 Supp.), and Carter, “Packers and 
Stockyards Act,” in 10 Harl, Agricultural Law, ch. 71 (1980). 

2. The career position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 
(1953), reprinted in 5 U.S.C. app., at 764 (1976). The Department’s present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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FINDINGS OF FACT 


1. Mrs. Diane Mattes, applicant for registration under the Packers 
and Stockyards Act as a market agency and dealer, is an individual 
residing at Route 3, Thorp, Wisconsin 54771. She is the wife of Philip 
Mattes, Jr., and daughter-in-law of Philip Mattes, Sr. 

Mrs. Mattes’ family has been engaged in the cattle raising and live- 
stock business for approximately 50 years. 

2. Respondent Mattes Livestock Auction Market, Inc. (the corporate 
respondent), is a corporation whose address is Route 3, Thorp, Wisconsin 
54771. The corporate respondent is, and at all times material herein 
was: 

(1) Engaged in the business of conducting and operating the Mattes 
Livestock Auction Market, Inc., stockyard, a posted auction stockyard 
subject to the provisions of the Act; 

(2) Engaged in the business of selling livestock at auction on a com- 
mission basis at the stockyard; and 

(3) Registered with the Secretary of Agriculture as a market agency to 
sell livestock in commerce on a commission basis. 

3. Respondent Philip Mattes, Sr., is an individual whose address is 
Route 3, Thorp, Wisconsin 54771. Respondent Philip Mattes, Sr., is, and 
at all times material herein was: 

(1) President of the corporate respondent; 

(2) In combination with his son, Philip Mattes, Jr., owner of 100% of 
the stock of the corporate respondent; 

(3) In combination with his son Philip Mattes, Jr., responsible for the 
direction, management and control of the corporate respondent; and 

(4) Registered with the Secretary of Agriculture in his own name as a 
dealer buying and selling livestock in commerce. 

4. Respondent Philip Mattes, Jr., is an individual whose address is 
Route 3, Thorp, Wisconsin 54771. Respondent Philip Mattes, Jr., is, and 
at all times material herein was: 

(1) Secretary-Treasurer of the corporate respondent; 

(2) In combination with his father Philip Mattes, Sr., owner of 100% 
of the stock of the corporate respondent; 

(3) In combination with his father Philip Mattes, Sr., responsible for 
the direction, management and control of the corporate respondent; and 

(4) Registered with the Secretary of Agriculture in his own name as a 
dealer buying and selling livestock in commerce. 

5. Regulations issued under the Packers and Stockyards Act (9 C.F.R. 
§§ 201.41-.42) require regulated livestock auction market operators to 
establish and maintain, in accordance with detailed instructions, a sepa- 
rate trust account for shippers’ proceeds, “designated as ‘Custodial 
Account for Shippers’ Proceeds,’ or by some similar identifying designa- 
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tion, under terms and conditions with the bank where established, to dis- 
close that the depositor is acting as a fiduciary with respect thereto and 
that the funds in the account are trust funds” (9 C.F.R. § 201.42 (b)). 
The account may be drawn upon only for payment of (i) the net proceeds 
to the shipper, consignor or other person entitled to the proceeds of sale, 
(ii) legal charges against the consignment, and (iii) the sums due the 
market agency as compensation for its services (9 C.F.R. § 201.42 (d) ). 

In 1974, a cease and desist order was issued against two of the three 
respondents involved in the present proceeding, Mattes Livestock Auc- 
tion Market, Inc., and Philip Mattes, Sr., for violating the custodial 
account regulations. In re Mattes Livestock Auction Market, Inc., a cor- 
poration, and Philip Mattes, Sr., an individual, 33 Agric. Dec. 643 
(1974). The order was issued in a proceeding in which respondents 
neither admitted nor denied the allegations, but consented to the 
issuance of an order containing findings of fact and conclusions based on 
the complaint (33 Agric. Dec. at 643). 

The findings of fact in the 1974 decision state (33 Agric. Dec. at 
644-45): 


2. The corporate respondent under the direction, control 
and management of the individual respondent during the 
period from July 31, 1973 through October 12, 1973 used 
funds received as proceeds from the sale cf livestock con- 


signed to it for sale on a commission basis for purposes of 
its own and purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to 
consignors or shippers of livestock, and failed to maintain 
and use properly its custodial account for shippers’ pro- 
ceeds, thereby endangering the faithful and prompt 
accounting and payment of portions of proceeds due the 
owners or consignors of livestock in that: 


kkweekk Kk 


(b) (1) Such deficiencies were due, in part, to 
corporate respondent’s transfer of custodial 
account funds to the individual respondent’s 
account as evidenced by a debit memo dated July 
13, 1973 transferring $34,000 from Mattes Live- 
stock Market, Inc., Producer’s Proceeds Account 
#304-09-8 to account #304-11-9, an account 
maintained by the individual respondent. 


Respondents were ordered to cease and desist from (33 Agric. Dec. at 
646): 
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1. Using funds received from the sale of consigned live- 
stock for purposes of their own or for any purpose other 
than the payment of lawful marketing charges and the re- 
mittance of net proceeds to shippers; 


2. Making such use of shippers’ proceeds in their posses- 
sion or control as will in any manner endanger or impair 
the faithful and prompt accounting therefor and payment 
of the portions thereof due to the person or persons en- 
titled thereto; and 


3. Failing to maintain their custodial account for ship- 
pers’ proceeds in conformity with provisions of section 
201.42 of the regulations (9 CFR 201.42). 


6. On May 27, 1981, the administrative complaint involved in the 
present proceeding was issued against the same respondents involved in 
the 1974 order (Finding 5, supra), plus Philip Mattes, Jr., alleging that, 
in violation of the 1974 cease and desist order, the corporate respondent, 
under the direction, management and control of the individual respond- 
ents, failed to maintain and properly use its custodial account, thereby 
enJangering the faithful and prompt accounting and payment to owners 
or consignors of livestock. The complaint alleges that during the period 
from April 14, 1982, through May 31, 1980, the corporate respondent’s 
custodial account had deficiencies in funds available to pay shippers’ 
proceeds ranging from $17,123.64 to $115,967.60. 

The complaint alleges, as to the cause of the deficiencies (paragraphs 
IV-VI): 


e) (1) Such deficiencies were due, in part, to the pledging 
by the corporate respondent, under the direction, manage- 
ment, and control of the individual respondents, of its cus- 
todial account certificates of deposit as collateral for a loan 
to the custodial account thereby reducing their value by 
the amount of the outstanding loan balance; and 


(2) Such deficiencies were also due, in part, to the issu- 
ance of custodial account checks to respondent Philip 
Mattes, Jr. in purported payment of the net proceeds from 
the sale of livestock purportedly consigned by Philip 
Mattes, Jr. to the market for sale when in fact Philip 
Mattes, Jr. did not consign livestock as set forth in greater 
detail in paragraph V herein. 
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V 


The corporate respondent, under the direction, manage- 
ment and control of the individual respondents, during the 
period January 21, 1980 through May 12, 1980, used 
funds received as proceeds from the sale of livestock con- 
signed to it for sale on a commission basis for purposes of 
its own and purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to 
owners and consignors of livestock in that on or about the 
dates and in the transactions set forth below, the corporate 
respondent issued checks drawn on its custodial account to 
Philip Mattes, Jr. for his own use notwithstanding the fact 
that said Philip Mattes, Jr. did not consign livestock to the 
stockyard. 


Date Check Amount Date Check Amount 
Issued to Issued to 
Philip Market 
Mattes, Jr. in Repayment 
1980 1980 


1/21 $30000. 1/22 $30000. 


3/24 $31000. 3/28 $31000. 
4/1 $30000. 4/6 $30000. 
4/7 $17885. 4/11 $18000. 
4/14 $65620.50 * 4/22 * $64625. 
5/12 $35793. 5/15 $23375. 


Amount of check to Mattes, Jr. reflects the net amount 
after a reduction for purported charges while the 
amount repaid reflects the payment of the purported 
gross sales. 

The repayment to the market was effected through a 
series of transactions on different dates. 


VI 


For the purpose of concealing the true nature of the 
transactions set forth in paragraph V above, the corporate 
respondent, under the direction, management and control 
of the individual respondents, prepared or caused to be 
prepared accounts of sale showing Philip Mattes, Jr. as the 
consignor of the livestock and purchase invoices showing 
Dale Randall as the purchaser of the livestock, with the ex- 
ception of the April 7th transaction where Mickelson is 
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shown as the purchaser. These documents were retained 
and made a part of the accounts and records of the corpo- 
rate respondent. 


On June 8, 1981, complainant’s attorney sent letters to Philip Mattes, 
Sr., and Philip Mattes, Jr., containing proposed consent decisions sus- 
pending the corporate respondent for 28 days and Philip Mattes, Jr., for 
90 days (CX 2). 

7. On July 6, 1981, about six weeks after the administrative com- 
plaint was filed in the present proceeding against Philip Mattes, Jr., 
Philip Mattes, Sr., and their corporation (see Finding 6, supra), Mrs. 
Diane Mattes, wife of Philip Mattes, Jr., applied for a livestock dealer li- 
cense from the Wisconsin State Department of Agriculture, Animal 
Health Division. The State license was issued July 24, 1981, after pay- 
ment of a $25 fee (CX 10). 

On July 16, 1981, Mrs. Diane Mattes applied for a license from the 
Wisconsin State Department of Agriculture, Trade and Consumer Pro- 
tection Division, for a license to operate the Mattes Livestock Market, 
Route #3, Thorp, Wisconsin 54771. The license was issued upon pay- 
ment of a $50 fee (CX 9). 

Mrs. Diane Mattes was 39 years old when she applied for the State 
licenses (CX 10, p. 2). She had not personally been engaged in livestock 
marketing or dealing prior thereto (Tr. 42-43, 51, 58, 66, 82-92, 100, 
108, 110-11). She did not attempt to use her State licenses until the con- 
sent decision involving the present proceeding against her husband and 
father-in-law was being processed (see Findings 8 and 9, infra), about 
nine months after she acquired the State licenses (Tr. 27). 

8. On April 8, 1982, a proposed consent decision and order based on 
the administrative complaint in this proceeding was filed with the De- 
partment’s Hearing Clerk, signed by attorneys for complainant and re- 
spondent. (The record does not show when the document was signed by 
respondents’ counsel. Mrs. Mattes’ brief states that it was signed on or 
about March 31, 1982.) The proposed decision states that respondents 
neither admit nor deny the allegations of the complaint, but consent to 
an order to cease and desist from: 


1. Using funds received as proceeds from the sale of 
livestock sold on a commission basis for purposes of their 
own and for purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to 
shippers, and making such other use of shippers’ proceeds 
in their possession or control as will endanger or impair 
the faithful and prompt accounting therefor and payment 
of the portions thereof due to the person or persons en- 
titled thereto; 
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2. Pledging their custodial account certificates of de- 
posit as collateral for loans or for any other purpose; 


3. Failing to otherwise maintain their “Custodial Ac- 
count for Shippers’ Proceeds” in conformity with the provi- 
sions of section 201.42 of the regulations (9 CFR 201.42). 


4. Issuing custodial account checks for any purpose 
other than the payment of net proceeds to consignors or 
the payment of lawful marketing charges. 


The proposed consent order suspends the corporate respondent as a 
registrant for 21 days “and thereafter until it demonstrates that the def- 
icit in its ‘custodial account for shippers’ proceeds’ has been eliminated.” 

The proposed consent order suspends respondent Philip Mattes, Jr., as 
a registrant for 60 days. 

9. On April 10, 1982, two days after the proposed consent decision 
and order was filed (see Finding 8, supra), Mrs. Diane Mattes, wife of 
Philip Mattes, Jr., signed an application for registration under the Pack- 
ers and Stockyards Act as a market agency and dealer to operate a 
posted stockyard under the name of “Diane Mattes d/b/a Diane Mattes 
Livestock,” Route 3, Thorp, Wisconsin 54771. The application, together 
with the required bond (Tr. 81), was received in complainant’s Spring- 
field, Illinois, Regional Office on April 12, 1982. (CX 4). 

It was the intention of Mrs. Mattes to operate an auction market at the 
same facilities used by the corporate respondent. She planned to use the 
same employees (about 30) as were used by the corporate respondent. 
(Tr. 43, 81, 87, 113-14). It would not be unusual in a small town such as 
Thorp, Wisconsin, for a successor to an auction market operation to use 
the same employees as the previous operator (Tr. 52). 

10. On April 12, 1982, the same day Mrs. Mattes’ application for 
registration was received in complainant’s Springfield office (Finding 9, 
supra), the proposed consent decision and order (see Finding 8, supra) 
was signed and filed by Judge Baker, inter alia, suspending the corpo- 
rate respondent for 21 days, effective on the 6th day after service of the 
order. The order was served on respondent’s counsel on April 14, 1982. 

11. On April 16, 1982, complainant’s Regional Supervisor at Spring- 
field, Illinois, Mr. Ben D. Baird, w-ote a letter to Mrs. Diane Mattes ad- 
vising her that Packers and Stockyards officials believe that her applica- 
tion to carry on the Mattes Livestock Auction under her name “is an 
attempt to circumvent the suspension provisions of the order” issued 
against respondents (CX 5, p. 1). The letter advised her that complainant 
was going to institute a proceeding requiring her to show cause why her 
application for registration should not be denied (CX 5, p. 2). 
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After receiving the letter, Mrs. Diane Mattes telephoned complain- 
ant’s Regional Supervisor inquiring into the refusal to accept her appli- 
cation. During that telephone conversation, she stated that “they could 
not afford to close this market for twenty-one days,” because “if we 
closed for twenty-one days, we will lose all our customers and all of our 
buyers” (Tr. 43). 

12. On April 21, 1982, complainant filed a Motion to Reopen Proceed- 
ing and Order to Show Cause, alleging that “it appears that the applica- 
tion of Diane Mattes ‘s an attempt to circumvent and render ineffective 
the suspension provisions of the order issued in P. & S. Docket No. 
5911.” 

13. On April 22, 1982, Judge Baker filed an order granting complain- 
ant’s Motion to Reopen Proceeding and Order to Show Cause. On the 
same day, she filed an order delaying the effective date of the suspension 
provisions until a hearing could be held on complainant’s Motion to Re- 
open Proceeding and Order to Show Cause. 

14. On May 19, 1982, Mrs. Diane Mattes entered into a lease with the 
corporate respondent, Mattes Livestock Auction Market, Inc., for the 
corporate respondent’s stockyard property. The lease was executed by 
Mrs. Diane Mattes, as tenant, and by her husband, signing on behalf of 
the corporation, as landlord. The pertinent features of the lease are: 

(a) The lease was signed on May 19, 1982, to commence 33 days earli- 
er,i.e., April 16, 1982; 

(b) The term was for one year, payable at a rate of $250.00 per month, 
except that the lease could be terminated by either party upon 15 days 
notice; and 

(c) There was no option for renewal. (CX 11; Tr. 99). It is unusual for a 
livestock auction market lease not to contain an option for renewal (Tr. 
46). 

15. On May 24, 1982, Kenneth P. Soderburg and David Bowen, an 
auditor and marketing specialist, respectively, of the Packers and Stock- 
yards Administration, deliverec a subpoena duces tecum to Mrs. Diane 
Mattes. The subpoena duces tecum required her to produce all docu- 
ments, records and memoranda pertaining to the establishment of Diane 
Mattes Livestock, including “copies of bank signature cards or agree- 
ments with the bank regarding the establishment of a ‘Custodial Ac- 
count for Shippers’ Proceeds’ ” (CX 6, p. 2). They discussed the subpoena 
duces tecum with her, paragraph by paragraph. With respect to the cus- 
todial account paragraph, Mr. Soderburg testified (Tr. 28): 


Q What statement, if anything, did she make when you 
read her the third paragraph? 


A She said that she had not established a custodial ac- 
count or any other bank accounts. And I asked if she was 
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going to establish a custodial account and she indicated 
that the — all the accounts and records would be rolled 
over to her. The only thing she had at the time was a stamp 
with her name. 


Mr. Bowen similarly testified as to the conversation relating to the 
custodial account paragraph of the subpoena duces tecum, as follows (Tr. 
135-36): 


Q Do you recall whether or not Mrs. Mattes made any 
statements concerning the records called for by this 
particular paragraph? 


A Yes, sir, she stated that as far as the accounts the 
general accounts and the custodial accounts, that the mar- 
ket had that she would kave those transferred or switched 
over to her. Sir, including the CD’s that goes along with 
the custodial account. 


Q_ Did you hear her use the term “roll over?” 


A That exact term, I’m not sure what certain word was 
used. 


Q Your testimony is that you did not hear that specific 
term? 


A Idon’t remember that. 


Mrs. Diane Mattes testified with respect to the custodial account dis- 
cussion (Tr. 107-08, 117): 


Q You were present this morning when certain Govern- 
ment people testified that you indicated that the accounts 
were simply going to be rolled over? 


A That was an assumption on his part. 
Q Your testimony is that it was an incorrect statement? 


A Im not saying it is incorrect, I think he was assum- 
ing that. 


Q Then your testimony is that, that you did not tell 
them, him they were going to be rolled over? 


A Idon’t think I used the terminology “rolled over.” 


Q What did you say, if anything, to him? Answer that 
question, please. 
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MR. DEAS: Mrs. Mattes, only answer that question if 
you have an independent recollection of what he said to 
you or what you said. 


THE WITNESS: I’m sorry, no, I don’t, because the term 
“roll over” is not my term. 


x kwekekwekk xk 


Q Did you ever use — you have heard a gentlemen, | 
don’t recall his name, that he heard you tell him at an earli- 
er point in time that you used the words, “roll over the ac- 
counts.” Are you familiar with that word? 


A No,I’m not. 


Q Did you ever use the word “roll over” an account in 
that conversation with him? 


A No, not that particular word. 


Irrespective of what Mrs. Diane Mattes told complainant’s auditor and 
marketing specialist with respect to using the corporation’s custodial ac- 
count, she did not establish a custodial account in her own name until 
June 4, 1982, one week before the Show Cause hearing (Tr. 107). 

16. On May 26, 1982, Tariff No. 1, for Diane Mattes d/b/a Diane Mat- 
tes Livestock, setting forth the charges for the livestock market, was 
mailed to complainant’s Springfield, Illinois, Regional Office. It was re- 
ceived May 28, 1982. (CX 7). The tariff specified the selling charges for 
18 different classifications, e.g., calves up to 300 lbs., calves 305 to 600 
lbs., and calves 605 lbs. and over. The classifications, and the charges for 
each classification, were identical to those in the tariff of the corporate 
respondent. (CXs 7 and 8). It is not unusual for a successor to an auction 
market operator to keep the same charges as those previously in effect 
(Tr. 39, 52). 

17. Mrs. Diane Mattes did not study the books or financial statement 
of the corporate respondent until the “couple of days” before the Show 
Cause hearing, which was held on June 11, 1982 (Tr. 113). 

18. Mr. Dwayne Brander, Compliance Officer, Wisconsin State De- 
partment of Agriculture and Health Division, testified as to matters re- 
lating to Mrs. Diane Mattes’ State licenses. Following Mrs. Diane Mattes’ 
testimony, Mr. Brander was recalled, and testified that he had a conver- 
sation with Mrs. Diane Mattes in her home on May 24, 1982 (two and 
one-half weeks before the hearing), in which she admitted that her 
Packers and Stockyards Act application was “a circumvention” (Tr. 
132-33). He testified (Tr. 132-33): 
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Q Do you recollect that conversation? 
A Yes. 
Q What was the nature of that conversation? 


A Well, I was talking generally to Diane Mattes in re- 
gard to whether or not she had conducted any activities as 
a livestock market under Wisconsin licenses. She said that 
he (sic) hadn’t but said that she had been called for a hear- 
ing at Madison by P&S. 


Q Did she indicate what that hearing was going to con- 
cern? 


A She said that they were saying that she couldn’t be li- 
censed because it was only a way of trying to circumvent a 
P & S action that had been taken against Philip, Jr. and 
Philip, Sr. 


Q Did she make any statements to you concerning her 
attitude toward that hearing? 


A Well, the only thing that, and not that I remember, 
but the thing that stands out, is that she did say that, that 
if it comes down to her license, that yes, she was — this 
was a circumvention. She said that “I’m telling you that, 
but if you tell anyone else, I'll deny it.” 


Mrs. Diane Mattes was the first person to mention the May 24 
conversation with Dwayne Brander. She testified (Tr. 108-09): 


Q Mrs. Mattes, did you have a conversation with Mr. 
Dwayne Brander, who testified previously this morning, 
on the 24th of May concerning the Packers and Stockyards 
Administration position that your application was an at- 
tempt to circumvent the order signed by and entered into 
by your husband and the market? 


A Heand I did talk about it. 
qQ Did you discuss that particular topic? 
A Yes, I did. We have all been discussing that topic. 


Q Mrs. Mattes, do you recollect that what you stated in 
that conversation concerning whether your application 
was an attempt to circumvent the order? 
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A I told Dwayne, we talked about survival and we 
talked about service to the farmers and I told him about 
how, you know, when our place burned down we didn’t 
miss a single sale. 


Q Anything else? 
A No. 


Mrs. Diane Mattes was present when Mr. Dwayne Brander later testi- 
fied that she told him her application was “a circumvention,” and that, 
“Tm telling you that, but if you tell anyone else, I'll deny it” (Tr. 133). 
She was not recalled by respondents to rebut that testimony. 

19. In her testimony on direct examination in this proceeding, Mrs. 
Diane Mattes at first admitted that the individual respondents and she 
decided that she should operate the market because of her husband’s sus- 
pension. After further questioning by her counsel, however, she testified 
that her children were getting older and she thought she better get in- 
volved in livestock marketing and her husband would go to full time 
farming. See testified (Tr. 90-92): 


Q Was there any motivation — we have heard testi- 
mony today that the Government contends because of the 
closeness and the time, between tke time of the consent de- 
cision and your decisions to operate the market, there has 
to be some adverse inference to be drawn from that. Was 
there anything that, preliminary to your consideration of 
operating the market, that led you and persons who are 
principals of that corporation to consider a change of man- 
agement? 


A Yes, sir. My husband is suspended so that meant that 
he was done for. That is a terribie thing to say. 


Q But beyond that suspension, was there anything 
strictly from a management standpoint, that motivated 
you to consider some reorganization? 


A We were having some problems and I did try to get 
interested in what is happening. Well, we are married and 
we know each other and my kids are older now and I 
thought I better start getting interested in this business. 


Q Do you have a diversified operation? What exact- 
ly — do you do anything — did the family do anything be- 
sides operate the market? Were you engaged in a farming 
operation? 
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A Yes, we do. We have a large farm. We run a live- 
stock — 


Q (Interrupting) Do you do any custom farming or 
something like that? 


A Yes, sir. 

Q Did Philip Mattes, Jr., did he operate as a livestock 
dealer as well? 

A Yes, he did. 


Q Was there any decisions made as a consequence over 
those operations to make you reorganize the management 
structure? 


A Well, I suggested this time he would go to full time 
farming and I would take over the management of the live- 
stock business. 


Q_ Did you have any background in the livestock indus- 
try? 


A At home, my family was always in livestock. We 
raised registered cattle. We showed cattle at all the fairs. 
For fifteen years now this has been my life. 


Q How long has your husband, Philip Mattes, Jr., been 
involved in the operation of the market? 


A Every since he was a kid at home. 


Q How long have you known your husband and how 
long have you been married to him since the operation of 
the market? 


A Fifteen years. 


Q Do you feel like you have some experience or some 
understanding of the operation of the market? 


A Yes,Ido. 


Q And not coming into the situation, as some outsider 
would say? 


A If you are there you’ve got to be involved whether 
you want to be or not. 2 
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Mrs. Mattes also testified that she planned to operate the market for 
at least a year, after which her effectiveness as a manager would be re- 
viewed (Tr. 85, 97-98, 114, 117-18). 

20. Aside from her exposure to the auction market’s operations as a 
result of being married to one of the market’s operators, Mrs. Diane Mat- 
tes had no personal connection with the corporate respondent at any 
time, i.e., as an owner, officer or employee (Tr. 84-88, 100, 108, 
110-11). 

21. Complainant has no cause for refusing to register Mrs. Diane Mat- 
tes as a market agency and dealer except for the belief that her applica- 
tion was to circumvent the consent order involved in this proceeding (Tr. 
69). 

22. Respondent Philip Mattes, Jr., was present during the Show 
Cause hearing (Tr. 128). He was not called by respondents as a witness. 


CONCLUSIONS 


Judge Baker found and concluded in her initial decision that Mrs. Di- 
ane Mattes’ application for registration was not an effort to circumvent 
the suspension order applicable to the respondent corporation, and that 
her application for registration should be accepted. 

Judge Baker determined that the testimony of the disinterested 
auditor for the Packers and Stockyards Administration, Mr. Kenneth P. 


Soderburg, and the disinterested Wisconsin state official, Dwayne 
Brander, is less trustworthy and persuasive than that of Mrs. Diane 
Mattes, whose testimony is most credible and entitled to the highest 
weight. Specifically, Judge Baker stated ({nitial Decision 11, 15,18): 


15. Mrs. Diane Mattes testified in her own behalf. Her 
manner of testifying, her demeanor on the stand (despite 
rigorous cross-examination (Tr. 116) ) and her forthright 
manner in answering questions are all factors in regarding 
her testimony as entirely credible. 


xweewekwe kk * 


The evidence of record, and, an evaluation of the testi- 
mony of all the witnesses establish that Mrs. Mattes is a 
truthful and forthright witness. Her testimony is most 
credible and is entitled to the highest weight, particularly 
as to her intent. 


x ewernwenkwekk * 
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The testimony of Mr. Soderburg and Mr. Brandner as to 
what Mrs. Mattes may have told them is deemed less trust- 
worthy and persuasive than the testimony of Mrs. Mattes.* 


It is the practice of the Judicial Officer to differ with Administrative 
Law Judges as to the facts only on rare occasions, since they have the op- 
portunity to see and hear the witnesses testify, and they have the pri- 
mary responsibility for determining the facts. In re Hampshire Open 
Air-Mtk., Inc., 41 Agric. Dec. 955, 957 (1982); In re Thornton, 38 Agric. 
Dec. 1425, 1426-27 (remand order), final decision, 38 Agric. Dec. 1539, 
1540 (1979). 

In the present case, however, the record is sufficiently strong to com- 
pel a reversal as to the facts. I find the uncontradicted, objective circum- 
stances more persuasive than Mrs. Mattes’ testimony. Moreover, Judge 
Baker erroneously failed to draw an adverse inference from the failure 
of respondents to call Philip Mattes, Sr., and Philip Mattes, Jr., as wit- 
nesses. As shown below, whether they were bona fidely turning over 
their livestock auction market business to Mrs. Diane Mattes is of vital 
importance. They had the power to remove her on 15-day’s notice. 
Neither was called as a witness. Moreover, this case turns on an in- 
ference drawn from admitted facts. In the circumstances of this case, re- 
versal as to the facts is appropriate.‘ 


3. Mr. Soderburg testified that he had a memorandum to the files as to his conversation 
with Mrs. Mattes (Tr. 35). Although it was available to respondents’ counsel (7 C.F.R. 
§ 1.141 (g) (1) (iii) ), he did not request it. Also, Mrs. Mattes’ conversations with complain- 
ant’s employees and with Mr. Brander both occurred only two and one-half weeks before 
the hearing, so both conversations were fresh in mind. Respondents have suggested no rea- 
son why complainant’s employees or Mr. Brander would be motivated to lie about the con- 
versations. But accepting Judge Baker’s credibility determination, the testimony of Mrs. 
Mattes, Mr. Soderburg and Mr. Brander is not in conflict as to their conversations (see 
§ 1(G)and (J), infra). 

4. See In re Stamper, 42 Agric. Dec. ___ (Jan. 11, 1983); In re King Meat Co., 40 Agric. 
Dec. 1468, 1500-01 (1981), aff'd, No. CV 81-6485 (C.D. Cal. Oct. 20, 1982), appeal dock- 
eted, No. 82-6029 (9th Cir. Nov. 12, 1982); In re Gold Bell-I&S Jersey Farms, Inc., 37 
Agric. Dec. 1336, 1347 (1978), aff'd, No. 78-3134 (D. N.J. May 25, 1979), aff'd mem., 614 
F.2d 770 (3d Cir. 1980); In re Muehlenthaler, 37 Agric. Dec. 313, 330, aff'd mem. , 590 F.2d 
340 (8th Cir. 1978); In re M. & H. Produce Co., 34 Agric. Dec. 700, 753-56 (1975), aff'd 
mem., 549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977). Also, see, F.C.C. v. Al- 
lentown Broadcasting Co., 349 U.S. 358, 364-65 (1955); Universal Camera Corp. v. 
N.L.R.B., 340 U.S. 474, 492-97 (1951); Federal Radio Comm‘n. v. Nelson Bros. Bond & 
Mortgage Co., 289 U.S. 266, 285-86 (1933); Southern Nat. Mfg. Co. v. E.P.A., 470 F.2d 
194, 197 (8th Cir. 1972); Retail, Wholesale & Dep’t. Store Union v. N.L.R.B., 466 F.2d 380, 
387 (D.C. Cir. 1972); OKC Corp. v. F.T.C., 455 F.2d 1159, 1162-63 (10th Cir. 1972); Nix v. 
N.L.R.B., 418 F.2d 1001, 1008 (5th Cir. 1969); Joy Silk Mills, Inc. v. N.L.R.B., 185 F.2d 
732, 742 (D.C. Cir. 1950), cert. denied, 341 U.S. 914 (1951); Davis, Administrative Law 
Treatise (1958 & 1970 Supp.), § 10.04. 
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I. Evidentiary Issues 


Based on ail the facts in this case, I infer that the parties involved in 
Mrs. Diane Mattes’ attempt to operate an auction market at the facilities 
of the suspended corporate respondent were not dealing at “arm’s 
length” in a bona fide transaction to change the operation of the market 
from Philip Mattes, Sr., and Philip Mattes, Jr., to Mrs. Diane Mattes, 
but, rather, were employing a stratagem devised to circumvent the 21- 
day suspension order applicable to the coroporate respondent. In draw- 
ing this inference, I have not relied on any single factor considered in 
isolation, but, rather, on the totality of all of the relevant facts and cir- 
cumstances, considered as a whole. The various circumstances which, 
taken as a whole, have led me to draw that inference are set forth seria- 
tim in the following subsections.° 


A. Marital Relationship Between Applicant and Suspended Operator 


The suspended corporate respondent is owned entirely by Philip 
Mattes, Sr., and Philip Mattes, Jr., who are also responsible for the di- 
rection, management and control of the corporate respondent (Findings 
3 and 4). Mrs. Diane Mattes is the spouse of Philip Mattes, Jr., and 
daughter-in-law of Philip Mattes, Sr. (Finding 1). 

It is of major impertance in this case that Mrs. Diane Mattes is the 
spouse of Philip Mattes, Jr., whose corporation is to be suspended for 21 
days. The term spouse is used advisedly, rather than wife, since the 
Packers and Stockyards Administration would take the same position in 
this case if Mrs. Mattes had been involved in the ownership and opera- 
tion of the suspended corporate respondent, and Mr. Mattes was apply- 
ing for registration. 

In view of the unique relationship between a husband and wife, any 
business transaction between them purporting to be a bona fide, “arm’s 
length” transaction should be scrutinized with great care, particularly 
where, as here, the transaction is of great financial advantage to the 
family unit. 

The financial advantage to the family unit from the transaction in- 
volved here is admitted. Complainant’s Regional Supervisor, Mr. Ben D. 
Baird, testified that Mrs. Diane Mattes stated in a telephone conversa- 
tion that “they could not afford to close this market for twenty-one 
days,” because “if we closed for twenty-one days, we will lose all our cus- 
tomers and all of our buyers” (Finding 11). Hence respondents had a 
strong motive for attempting to circumvent the suspension order. 


5. The fact that I have relied on all the circumstances present here does not, of course, 
mean that all such circumstances are necessary in order to make a determination that an 
application for registration is an attempt to circumvent a suspension order. In fact, I would 
make such a determination on much less than exists here. 
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The unique relationship between a husband and wife provides a great 
opportunity for employing a strategem to circumvent a suspension order 
where the spouse of the suspended registrant purports to take over the 
business in a purportedly bona fide change of management. 

In view of the strong motive and great opportunity for employing a 
strategem to circumvent a suspension order, the fact that Mrs. Diane 
Mattes, applicant for registration, is the spouse of an individual involved 
in the suspension order is a highly significant circumstance, to be con- 
sidered along with the other relevant circumstances in determining 
whether Philip Mattes, Sr., and Philip Mattes, Jr., were bona fidely 
turning over their auction market to Mrs. Diane Mattes. 


B. The Lease 


On May 19, 1982, Mrs. Diane Mattes entered into a lease with the 
corporate respondent, Mattes Livestock Auction Market, Inc., for the 
corporate respondent’s stockyard property. The lease was executed by 
Mrs. Diane Mattes, as tenant, and by her husband, signing on behalf of 
the corporation, as landlord (Finding 14). The terms of the lease and the 
circumstances as to its execution are significant factors to be considered, 
along with the other relevant circumstances, in determining whether 
Philip Mattes, Sr., and Philip Mattes, Jr., were bona fidely turning over 
their auction market to Mrs. Diane Mattes. 

The most telling provision of the lease is that either party may termi- 
nate the lease upon 15 days notice (CX 11, p. 1, item 1). The party giving 
notice of termination does not even have to wait until the first day of a. 
new month to effect termination, i.e., the lease provides that either par- 
ty may terminate it “on or before the first day of any calendar month,” 
on 15 days notice. 

The 15 day termination provision is set forth in the same sentence as 
the one stating that the lease is for a term of one year, and the termina- 
tion provision is set forth as an exception to the one year term provision. 
That is, the lease provides that it is — 


for a term of one (1) year, commencing at midnight of the 
day previous to the first day of the lease term, which shall 
be on the 16th day of April, 1982, and ending at midnight 
on the last day of the lease term, which shall be on the 
15th day of April, 1983, upon the condition that the Ten- 
ant pays rent therefor, and otherwise performs as in this 
lease provided except that either party may terminate this 
lease on or before the first day of any calendar month dur- 
ing the term of this lease. Termination will become effec- 
tive no sooner than fifteen days after the date of deivery of 
said termination notice. [Emphasis added.] 
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Even if the lease had stated in one item that it was for a term of one 
year, and in another that the lease could be terminated on 15 days no- 
tice, the 15-day termination provision would render illusory the one-year 
term provision. But here, the lease does not even purport to set forth a 
one year term, but, rather, sets forth a “term of one (1) year . . . except 
that either party may terminate” it on 15 days’ notice. 

Judge Baker, in her initial decision, does not deal with or mention the 
15-day termination provision of the lease. She simply states, “The term 
of the lease was for one year” (Finding 11, Initial Decision 9); and “Diane 
Mattes has entered into a lease agreement whereby she wiil lease the 
auction market facilities from the Corporate Respondent for a one year 
term” (Finding 21, Initial Decision 13). That misses the mark complete- 
ly! 

The 15-day termination provision suggests strongly that this is not a 
bona fide transfer of an auction fidelity to a new operator. A new opera- 
tor taking over the business of an auction market would have to invest a 
great deal of time and effort, and, at first, a substantial sum of money. It 
is not likely that in a bona fide transaction, a new operator would be will- 
ing to assume the risk, and expend the time, effort and money necessary 
to start a new livestock auction market business, where the business 
could be terminated without cause on 15 days’ notice. 

In fact, it would be unusual in a bona fide transaction for a lease not to 
contain a renewal option (Tr. 46), giving the new operator the right to 
continue the business for even longer than a year. The lease executed in 
this case contains no renewal option (CX 11; Tr. 99). That is another cir- 
cumstance suggesting that this was not a bona fide transaction. 

The third circumstance about the lease suggesting that it was not a 
bona fide transaction is that the lease was executed on May 19, 1982, to 
commence 33 days earlier, i.e., April 16, 1982 (Finding 14). The lease 
contains 32 separate items set forth on eight legal size pages. One who 
planned to commence business on April 16, 1982, in a bona fide transac- 
tion would ordinarily have had the lease in hand before April 16, 1982, 
not 33 days later. 

For the foregoing reasons, the terms of the lease and the date of its 
execution are highly significant circumstances to be considered, along 
with the other relevant circumstances, in determining whether Philip 
Mattes, Sr., and Philip Mattes, Jr., were bona fidely turning over their 
auction market to Mrs. Diane Mattes. 


C. Adverse Inference From Failure of 
Individual Respondents to Testify 


As set forth in the preceding subsection, the individual respondents, 
Philip Mattes, Sr., and Philip Mattes, Jr., had the absolute right, under 
the terms of the lease agreement with Mrs. Diane Mattes, to terminate 
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the lease without cause upon 15 days’ notice. Specifically, the individual 
respondents had the power to give notice of termination of the lease so 
that they could resume operation of the market on the day their corpo- 
rate suspension was over. 

Mr. Harold W. Davis, Chief of complainant’s Marketing Practices 
Branch, in Washington, D.C., and Mr. Ben D. Baird, complainant’s Re- 
gional Supervisor in Springfield, Illinois, both testified that the 15-day 
termination provision was one of the factors indicating that Mrs. Diane 
Mattes’ registration application was an attempt to circumvent the sus- 
pension order (Tr. 44-48, 65-66). 

Mrs. Diane Mattes testified on direct and cross-examination as to the 
15-day termination provision (Tr. 85, 98-99, 117-19).° She testified as 
to the 15-day termination provision that, “I don’t see either one of us do- 
ing that” (Tr. 98), and “I would hope that they wouldn’t” (Tr. 99). How- 
ever, she did not even give hearsay testimony that she had been told by 
the individual respondents that they did not plan to terminate the lease 
concurrently with the end of the corporation’s suspension! 

Mrs. Diane Mattes was the only witness who testified for respondents. 
Hence there is no testimony—not even hearsay testimony—that the in- 
dividual respondents did not intend to terminate the lease concurrently 
with the end of the corporate respondent’s 21-day suspension order. 

If, as complainant contends, the entire scheme to transfer the opera- 
tion of the auction market to Mrs. Diane Mattes was merely a subterfuge 
to circumvent the corporate respondent’s 21-day suspension order, 
Philip Mattes, Sr., and Philip Mattes, Jr., were as much a part of the 
scheme as Mrs. Diane Mattes. The testimony of the two individual re- 
spondents was vital to a determination as to whether they and Mrs. Di- 
ane Mattes were employing a strategem to circumvent the suspersion 
order. In fact, the testimony of the individual respondents was even 
more important than that of Mrs. Diane Mattes since, even if she were 
acting in good faith, and the individual respondents were not, the in- 
dividual respondents had the absolute power to “pull the plug” on Mrs. 


6. Respondents’ counsel stated near the end of the hearing that complainant’s coursel 
badgered Mrs. Diane Mattes on cross-examination “to the point that she had to leave the 
room twice” (Tr. 116). This was not previously indicated on the record and, therefore, I can- 
not tell when she left the room. It would have been helpful if the record had revealed when 
Mrs. Mattes left the room. The cold record does not suggest that the cross-examination was 
unduly extensive (only 17 pages (Tr. 93-109) ) or badgering in nature. The fact that the 
witness had to leave the room twice could suggest that she was under great emotional 
stress trying to justify a scheme contrived by her husband. 
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Diane Mattes’ livestock operation, by terminating the lease on the same 
day the suspension order terminated.’ 

Philip Mattes, Jr., was present during the Show Cause hearing, and 
heard the testimony by two Department witnesses and his wife as to the 
15-day termination provision (Tr. 128). Yet he did not testify! Although 
Philip Mattes, Sr., apparently was not present at the hearing, there is no 
indication that he was unavailable to testify. 

Under the settled principle which has been followed in many proceed- 
ings before this Department * and in many judicial proceedings,’ I infer 


7. Although respondent’s original brief refers to the “one year term” of the lease (re- 
spondents’ Brief, Finding 6, at 2), the brief repeatedly argues that respondents will stay 
away from the market during the 21-day suspension period — not during the one-year 
lease period. Specifically, respondents argue (Respondents’ Brief, at 3, 5, 6): 


10. The suspended registrants . . . will not be involved in the operation of 
Diane Mattes during the effective term of their suspension. 


xk aeeekk k 


Assurances have been given that the three suspended registrants will not be 
allowed to participate in any way in the operation of the market during their 
suspension. 


xzxaeenaekeek 


The named respondents will be forced to stay away from the market and not 
participate in its operations during the suspension. [Emphasis added.] 


8. E.g., In re King Meat Co., 40 Agric. Dec. 1468, 1507 (1981), aff'd, No. CV 81-6485 
(C.D. Cal. Oct. 20, 1982), appeal docketed, No. 82-6029 (9th Cir. Nov. 12, 1982); In re 
Great Western Packing Co., 39 Agric. Dec. 1358, 1363-64 (1980), aff'd, No. CV 81-0534 
(C.D. Cal. Sept. 30, 1981); In re Purvis, 38 Agric. Dec. 1271, 1276-77 (1979); In re Wilcox, 
87 Agric. Dec. 1659, 1666-67 (1978); In re Central Ark. Auction Sale, Inc. , 37 Agric. Dec. 
570, 586-87 (1977), aff'd, 570 F.2d 724 (8th Cir.), cert. denied, 436 U.S. 957 (1978); In re 
Arab Stock Yard, Inc., 37 Agric. Dec. 293, 305, aff'd mem., 582 F.2d 39 (5th Cir. 1978); In 
re Burrus, 36 Agric. Dec. 1668, 1686-87 (1977), aff‘ per curiam, 575 F.2d 1258 (8th Cir. 
1978); In re DeJong Packing Co., 39 Agric. Dec. 607, 637-38 (1977), aff'd, 618 F.2d 1329 
(9th Cir. 1980) (2-1 decision), cert. denied, t01 S. Ct. 783 (1980); In re Loretz, 36 Agric. 
Dec. 1087, 1100-01 (1977); In re Livestock Marketers, Inc., 35 Agric. Dec. 1552, 1558 
(1976), aff'd per curiam, 558 F.2d 748 (5th Cir. 1977), cert. denied, 435 U.S. 968 (1978); In 
re Whaley, 35 Agric. Dec. 1519, 1522 (1976); In re Casca, 34 Agric. Dec. 1917, 1929-30 
(1975); In re Worsley, 33 Agric. Dec. 1547, 1571-72 (1974); In re Trenton Livestock, Inc., 
33 Agric. Dec. 499, 514 (1974), aff'd mem., 510 F.2d 966 (4th Cir. 1975); In re Speight, 33 
Agric. Dec. 280, 300-01 (1974); In re Sy B. Gaiber & Co., 31 Agric. Dec. 474, 499 (1972). 

9. 2 Wigmore, Evidence (3d ed. 1940), §§ 285-291; United States v. Di RE, 332 US. 
581, 593 (1948); Interstate Circuit v. United States, 306 U.S. 208, 225-27 (1939); Kirby v. 
Tallmadge, 160 U.S. 379, 383 (1896); Karavos Compania, Etc. v. Atlantica Export Corpo- 
ration, 588 F.2d 1, 9-10 (2d Cir. 1978); International Union v. N.L.R.B., 455 F.2d 1357, 
1362-70 (D.C. Cir. 1971); Milbank Mut. Ins. Co. v. Wentz, 352 F.2d 592, 597 (8th Cir. 
1965); Cromling v. Pittsburgh & Lake Erie R.R. Co., 327 F.2d 142, 148-49 (3d Cir. 1963); 
Hoffman v. C.I.R., 298 F.2d 784, 788 (3d Cir. 1962); Illinois Central R.R. Co. v. Staples, 
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from the failure of the individual respondents to testify that their testi- 
mony would have been adverse to Mrs. Diane Mattes’ registration ef- 
forts. “It is certainly a maxim that all evidence is to be weighed accord- 
ing to the proof which it was in the power of one side to have produced 
and in the power of the other to have contradicted.” Lord Mansfield, in 
Blatch v. Archer, Cowp. 66, quoted with approval in Wigmore, Evidence 
(3d ed. 1940),§ 285. 

It is immaterial whether respondents’ counsel was aware of the De- 
partment’s policy of drawing an adverse inference from the failure of a 
person to testify, who would normally be expected to testify, but, in any 
event, the Burrus case, cited in note 8 as an example of where the ad- 
verse inference was drawn, is a case where William Deas, counsel for the 
present respondents and Mrs. Diane Mattes, was counsel for the re- 
spondents, who failed to testify. 

Although the adverse inference would have been drawn because of the 
failure of Philip Mattes, Sr., and Philip Mattes, Jr., to testify even if 
there were no reason to be suspicious of their character or past conduct, 
here they were charged with fraud in the administrative complaint of 
the same general nature as complainant contends is involved in the 
Show Cause hearing. That is, it is alleged that the corporate respondent 
was subject to a cease and desist order as to the maintenance of its cus- 
todial account, and that to circumvent that order, fictitious transactions 
were created showing Philip Mattes, Jr., as the consignor of livestock 
when in fact he had not shipped any livestock to the market. It is alleged 
that through such fictitious transactions and false records, Philip 
Mattes, Jr., dipped into the trust funds in amounts ranging from over 
$17,000 to over $65,000. 

Those allegations were not proven. In fact, no evidence was offered in 
support of those allegations in view of the consent settlement suspend- 
ing the corporate respondent for 21 days and Philip Mattes, Jr., for 60 
days. 

In addition, further fraudulent conduct by Philip Mattes, Jr., was sug- 
gested, but not explored in depth or proven, at the Show Cause hearing 
(Tr. 120-31, 136-38; CX 12). Just before the Show Cause hearing held 
on June 11, 1982, complainant’s counsel learned that a June 4, 1982, 
blood test report of the Wisconsin State Department of Agriculture 
showed Mrs. Diane Mattes as the owner of a herd of 53 cattle. Complain- 


Cont. 

272 F.2d 829, 834-35 (8th Cir. 1959); Neidhoefer v. Automobile Ins. Co. of Hartford 
Conn., 182 F.2d 269, 270-71 (7th Cir. 1950); Bowles v. Lentin, 151 F.2d 615, 619 (7th 
Cir.), cert. denied , 327 U.S.C. 805 (1946); Longini Shoe Mfg. Co. v. Ratcliff, 108 F.2d 253, 
256-57 (C.C. P.A. 1939); National Labor Relations Bd. v. Remington Rand Inc., 94 F.2d 
862, 867-68 (2d Cir.), cert. denied, 304 U.S. 576 (1938). 
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ant’s marketing specialist, Mr. David Bowen, testified that the previous 
owner of the 53 cattle told him in a telephone conversation on the 
morning of the Show Cause hearing that Philip Mattes, Jr., had bought 
the cattle from him on June 3, 1982 (Tr. 138). A State official testified 
that prior thereto, Philip Mattes, Jr.’s, name had always been listed as 
herd owner on similar test reports (Tr. 124). Mrs. Diane Mattes testified 
at the Show Cause hearing that she had not personally been involved in 
buying or selling livestock (Tr. 128), and she was not interested in being 
a livestock dealer (Tr. 100). 

Although there is not sufficient evidence to make a determination 
whether fraudulent activity was involved in the State test report, the 
facts suggest that Philip Mattes, Jr., may have been using his wife’s 
name as a “front” on the State test report. 

As stated above, the adverse inference would have been drawn because 
of the failure of the individual respondents to testify even if there were 
no reason to suspect that Philip Mattes, Jr., may have employed a 
fraudulent strategem to evade a cease and desist order and used his 
wife’s name as a “front” on a State blood test report. A fortiori where the 
record does give reason to suspect such conduct, the adverse inference is 
appropriate. 


D. Timing of Mrs. Mattes’ Applications 


Mrs. Mattes was 39 years old when she applied for the State licenses to 
engage in livestock marketing and dealing. She had not previously been 
personally involved in livestock marketing or dealing. (Finding 7). She 
applied for her first State license about six weeks after the adminis- 
trative complaint was issued against her husband. She knew when she 
filed the State application that complainant proposed to suspend the cor- 
porate respondent and Philip Mattes, Jr. (Findings 6 and 7). 

Although Mrs. Diane Mattes received the State licenses shortly after 
she applied for them, she made no effort to use the State licenses for 
about nine months, i.e., until after she knew a consent agreement 
had been reached suspending the corporate respondent for 21 days and 
her husband for 60 days (Findings 7-10). 

Specifically, the consent settlement was signed by respondents’ 
attorney on or about March 31, 1982, and Mrs. Diane Mattes filed her 
application for registration under the Packers and Stockyards Act on 
April 10, 1982 (Findings 8 and 9). 

The timing of Mrs. Diane Mattes’ applications for the State and Fed- 
eral licenses, and her failure to make any effort to utilize the State li- 
censes until she knew that the corporate respondent and her husband 
were to be suspended, compel me to infer that Mrs. Diane Mattes applied 
for registration under the Packers and Stockyards Act because of the 
suspension orders. 
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In fact, Mrs. Diane Mattes at first admitted during her testimony on 
direct examination at the Show Cause hearing that she filed the applica- 
tion for registration under the Packers and Stockyards Act because of 
her husband’s suspension. Mrs. Mattes testified (Finding 19, Tr. 90-91): 


Q Was there any motivation — we have heard testi- 
mony today that the Government contends because of the 
closeness and the time, between the time of the consent 
decision and your decisions to operate the market, there 
has to be some adverse inference to be drawn from that. 
Was there anything that, preliminary to your considera- 
tion of operating the market, that led you and persons who 
are principals of that corporation to consider a change of 
management? 


A Yes, sir. My husband is suspended so that meant that 
he was done for. That is a terrible thing to say. 


That, obviously, was not the answer respondents’ counsel was looking 
for. He started his question by asking “Was there any motivation?” He 
then interrupted himself, and referred to the Government’s contention, 
based on the closeness and time between the consent decision and her 
decision to operate the market, that an adverse inference should be 
drawn from that. He then asked what he started to ask, i.e., as to the 
motivation for the change of management. It appears that respondents’ 
counsel was trying to lead Mrs. Mattes away from tying the change of 
management to the suspension orders. Apparently, however, Mrs. 
Mattes missed the point. She testified that she and the principals of the 
corporation were led to consider a change of management because her 
husband was suspended. 

No amount of “backing and filling” can cover-up that candid admission 
that the motivation for the change of management was the suspension 
order. 

To be sure, respondent’s counsel continued to probe in this area, and 
extracted the testimony from Mrs. Mattes that her children were getting 
older and she thought she better start getting interested in livestock 
marketing, and her husband in full time farming (Finding 19). 

But I believe that Mrs. Mattes’ candid admission, that the decision for 
her to operate the market was made because of her husband’s suspen- 
sion, is undoubtedly true. The fact that the change of management was 
motivated by the suspension orders is a factor to be considered, along 
with all the others, in determining whether there was to be a bona fide 
change in management from Philip Mattes, Sr., and Philip Mattes, Jr., 
to Mrs. Diane Mattes. 
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E. Mrs. Mattes’ Lack of Prior Experience 


The livestock auction market business is a very competitive field. The 
success of a particular auction market depends, in large part, on the ex- 
perience, skill and expertise of the market operator. 

Although Mrs. Diane Mattes’ family had been in the livestock business 
for many years, and her husband had been involved with his father in 
the operation of the auction market “since he was a kid at home” (Tr. 92), 
Mrs. Diane Mattes had never personally been involved with the auction 
market at any time, either as owner, officer or employee (Finding 20). 
Furthermore, she had never personally engaged in livestock marketing 
or dealing (Finding 7). 

Mrs. Diane Mattes’ total lack of prior experience in livestock market- 
ing is a significant factor to be weighed along with all the others in de- 
termining whether Philip Mattes, Sr., and Philip Mattes, Jr., were bona 
fidely turning over their auction market business to Mrs. Diane Mattes. 


F. Timing of Mrs. Mattes’ Examination of 
Corporate Books and Financial Statement 


Mrs. Diane Mattes did not study the books or financial statement of 
the corporate respondent until the “couple of days” before the Show 
Cause hearing, which was held on June 11, 1982 (Finding 17). This is a 
circumstance that suggests a lack of a bona fide change of management 
from Philip Mattes, Sr., and Philip Mattes, Jr., to Mrs. Diane Mattes. 

In a bona fide transaction, where one person was to take over a busi- 
ness previously operated by a corporation, the corporate books and 
financial statements would be examined before the new operator decided 
to take over the business — not two months later. 

In addition, since her examination occurred just a “couple of days” 
before the Show Cause hearing, I infer that her examination was precipi- 
tated by the Show Cause hearing. 

This is not as weighty as the other circumstances set forth above, but 
it is, nonetheless, a factor to be considered, along with all the others. 


G. Mrs. Mattes’ Original Intention to Use the 
Corporation’s Custodial Account and Bank Account 


Mr. Soderburg and Mr. Bowen, an auditor and marketing specialist, 
respectively, of the Packers and Stockyards Administration, both testi- 
fied that Mrs. Diane Mattes told them on May 24, 1982, that the corpo- 
ration’s general bank account and custodial bank account were to be 
transferred to her, and that she would use them in her market operation 
(Finding 15). 

Although Judge Baker stated that the testimony of Mr. Soderburg “is 
deemed less trustworthy and persuasive than the testimony of Mrs. 
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Mattes” as to what Mrs. Mattes may have told them (Initial Decision 18), 
she did not disparage the credibility of Mr. Bowen, who corrobated Mr. 
Soderburg’s testimony. Moreover, there is no real inconsistency between 
Mr. Soderburg’s testimony and Mrs. Mattes’ testimony in this respect. 
Mrs. Mattes did not deny telling complainant’s employees that she was 
going to use the same accounts. She merely denied using the terminol- 
ogy, as to the accounts, that they would be “rolled over” to her (Finding 
15). 

Even as to the use of the expression “rolled over,” there is no inconsis- 
tency. Complainant’s witnesses did not say that Mrs. Mattes used the 
term “rolled over.” Mr. Bowen expressly stated that he did not remem- 
ber her using the particular words “roll over,” and Mr. Soderburg did not 
state that she used that term, but only that “she indicated that the — all 
the accounts and records would be rolled over to her.” (Finding 15). 

If Mrs. Mattes used the term “transferred,” “switched over,” or any 
other term or expression meaning the same thing, that would be entirely 
consistent with Mr. Soderburg’s testimony that she “indicated” that the 
accounts would be “rolled over” to her. 

In view of the testimony by the two disinterested Department em- 
ployees that Mrs. Mattes told them she was going to use the corpora- 
tion’s bank accounts, and the failure of Mrs. Mattes to contradict their 
testimony, except for quibbling about whether she used the term “rolled 
over,” I am compelled to find that Mrs. Diane Mattes originally intended 
to use the corporation’s general bank account and custodial account as 
her own, notwithstanding Judge Baker’s determination that her testi- 
mony is more trustworthy and persuasive than that of Mr. Soderburg. 

My conclusion in this respect is reinforced by the fact that Mrs. Diane 
Mattes did not establish her own bank accounts until June 4, 1982, one 
week before the Show Cause hearing (Finding 15). She had originally 
planned to begin her livestock market operation in mid-April. This 
underscores the fact that she originally planned to use the corporation’s 
bank account and custodial account-as her own. 

It would have been unusual, in a bona fide transaction, for a new mar- 
ket operator to take over the corporation’s general account and custodial 
account. Checks recently deposited in the accounts by the corporation’s 
creditors may have been issued without sufficient funds. There may also 
have been other reasons why there was a shortage in the accounts. Ac- 
cordingly, in a bona fide transfer of ownership, a new operator would 
normally have begun the operation with a new general bank account and 
custodial account. 

In addition, in the present case, Mrs. Diane Mattes had not even exam- 
ined the corporation’s books and financial statement until the “couple of 
days” before the Show Cause hearing (see subsection F, supra). 
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Accordingly, she undoubtedly was not aware of the exact status of the 
corporation’s general bank account and custodial account at the time she 
planned to use them as her own. 
This circumstance is not of great weight, but it is another circum- 
stance to be considered along with all the others. 


H. Mrs. Mattes’ Intention to Use 
Corporation’s Employees and Tariff 


Mrs. Diane Mattes planned to use the same employees (about 30) as 
were used by the corporate respondent, and charge the same rates for 
selling livestock as the corporate respondent (Findings 9 and 16). That 
would not be unusual in a bona fide transaction and, therefore, these cir- 
cumstances are not part of the circumstances relied upon to support the 
inference that the individual respondents were not bona fidely turning 
over their market to Mrs. Diane Mattes. Nonetheless, these circum- 
stances are consistent with what would be expected if the proposed 
change in market operators was not in fact bona fide.’° 


I. Mrs. Mattes’ Admission of Circumvention 


Mr. Dwayne Brander, Compliance Officer, Wisconsin State Depart- 
ment of Agriculture and Health Division, testified that he had a con- 
versation with Mrs. Diane Mattes in her home on May 24, 1982 (two and 
one-half weeks before the hearing), in which she admitted that her Pack- 
ers and Stockyards Act application was “a circumvention” of the Packers 
and Stockyards Act action that had been taken against her husband and 
father-in-law (Finding 18). He testified that she said, “I’m telling you 
that, but if you tell anyone else, I'll deny it” (Tr. 133). 

Although Judge Baker stated that the testimony of Mr. Brander as to 
what Mrs. Mattes may have told him “is deemed less trustworthy and 
persuasive than the testimony of Mrs. Mattes,” '' there is no actual con- 
flict in their testimony. 


10. It is somewhat surprising that the proposed tariff was not filed until May 28, 1982, 
about 40 days after Mrs. Mattes planned to begin operations. Under the Act, a tariff must 
be filed before the first day of market operations. 7 U.S.C. § 207 (a). However, it is poss- 
ible that the tariff would have been filed earlier if complainant had accepted Mrs. Mattes’ 
application for registration. 

11. Judge Baker does not explain her reason for this conclusion. Mr. Brander, as far as 
the record shows, is a completely disinterested State official who has no motive for caring 
whether Mrs. Mattes’ application is granted or not. Mrs. Mattes, in her testimony, referred 
to him as “Dwayne” (Tr. 109), rather than “Mr. Brander,” indicating that there was no per- 
sonal animosity between them. Mrs. Mattes, on the other hand, is not a disinterested 
witness. She has a strong stake in the outcome of this proceeding. 
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Mrs. Mattes was the first one to testify as to the conversation with Mr. 
Dwayne Brander. She testified (Tr. 108-09): 


Q Mrs. Mattes, did you have a conversation with Mr. 
Dwayne Brander, who testified previously this morning 
[on other matters], on the 24th of May concerning the 
Packers and Stockyards Administration position that your 
application was an attempt to circumvent the order signed 
by and entered into by your husband and the market? 


A Heand I did talk about it. 
Q Did you discuss that particular topic? 
A Yes, I did. We have all been discussing that topic. 


Q Mrs. Mattes, do you recollect that what you stated in 
that conversation concerning whether your application 
was an attempt to circumvent the order? 


A I told Dwayne, we talked about survival and we 
talked about service to the farmers and I told him about 
how, you know, when our place burned down we didn’t 
miss a single sale. 


Q Anything else? 
A No. 


Mrs. Mattes admitted that she and Mr. Dwayne Brander discussed cir- 
cumvention. In response to the question as to what she stated in the con- 
versation as to circumvention, she did not purport to give a verbatim ac- 
count, to the best of her recollection, but, rather, set forth the topics 
they discussed. She said, “we talked about survival.” What did they say 
about “survival”? That is the heart of the matter. Mrs. Mattes did not 
elaborate! 

From the viewpoint of the Mattes family, a scheme to circumvent the 
corporate suspension order could easi:y be regarded as a matter of “sur- 
vival.” Mrs. Mattes told Mr. Ben D. Baird, complainant’s Springfield Re- 
gional Supervisor, that “they could not afford to close this market for 
twenty-one days,” because “if we closed for twenty-one days, we will lose 
all our customers and all of our buyers” (Finding 11). 

Mrs. Mattes also said that, “we talked about service to the farmers 
and . . . when our place burned down we didn’t miss a single sale.” 

From the viewpoint of the Mattes family, a scheme to circumvent the 
corporate suspension order could easily be regarded as a “service to the 





MATTES LIVESTOCK AUCTION MARKET, INC. 109 
Cite as 42 A.D. 81 


farmers.” In many disciplinary cases under the Act, auction market 
operators have argued against suspension orders because of the hardship 
they would impose on the farmers who use the markets.” 

Accordingly, Mrs. Diane Mattes’ testimony as to this matter is not in 
conflict with that of Mr. Dwayne Brander. When Mrs. Diane Mattes was 
finally asked, “Anything else?” and she replied, “No,” that is not in con- 
flict with Mr. Dwayne Brander’s testimony, since the topics she had just 
admitted discussing were broad enough to include the specific matter re- 
ferred to in Mr. Dwayne Brander’s testimony. 

When Mr. Dwayne Brander was later recalled to testify as to her ad- 
mission, and to her statement that, “I’m telling you that, but if you tell 
anyone else, I'll deny it” (Tr. 133), if Mrs. Diane Mattes wanted to deny it 
under oath, she should have been recalled to expressly contradict his 
testimony. Her previous general account of the topics they discussed, 
made before his specific, highly damaging testimony, in no way detracts 
from his specific testimony. 

Accordingly, I conclude that Mr. Dwayne Brander’s account of this 
highly damaging admission by Mrs. Diane Mattes, made to someone she 
apparently thought she could trust not to repeat it, is entitled to consid- 
erable weight, to be considered along with all the other circumstances.'* 
I would, however, reach the same result without this admission. 


II. Mrs. Mattes’ Registration May be Delayed 
Until the Corporate Suspension Expires 


A. Statute and Settled Administrative Practice 


Since Mrs. Mattes’ application for registration to operate the facilities 
of the corporate respondent was not a bona fide transfer of management 


12. E.g.,In re Gus Z. Lancaster Stock Yards, Inc., 38 Agric. Dec. 824, 825 (1979); In re 
Arab Stock Yard, Inc., 37 Agric. Dec. 293, 302, 311, aff'd mem., 582 F.2d 39 (5th Cir. 
1978); In re Cordele Livestock Co., 36 Agric. Dec. 1114, 1128-29, 1136 (1977), aff'd mem., 
575 F.2d 879 (5th Cir. 1978); In re Red River Livestock Auction, Inc., 36 Agric. Dec. 980, 
989-90 (1977); In re Livestock Marketers, Inc., 35 Agric. Dec. 1552, 1562 (1976), aff'd per 
curiam, 558 F.2d 748 (5th Cir. 1977), cert. denied, 435 U.S. 968 (1978); In re Overland 
Stockyards, Inc. , 34 Agric. Dec. 1808, 1851-52 (1975). 

13. It is interesting that respondents’ counsel, in asking a leading question of Mrs. Diane 
Mattes on redirect examination, apparently started to ask her whether it was her intention 
to circumvent the suspension order, but interrupted himself to qualify the question so as to 
ask only if it was her “primary” motivation to circumvent the order. Specifically, he asked 
(Tr. 117): 


Q At any time during the course of your conversation for operating the 
market, has it been your intentions simply to — is your primary motivation 
to circumvent the twenty-one day suspension? 


Hence when she answered, “No, sir,” and explained that she wanied to serve farmers and 
be in business, her answer would have been truthful if she admittedly had a secondary 
motivation to circumvent the 21-day suspension order. 
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from Philip Mattes, Sr., and Philip Mattes, Jr., to Mrs. Diane Mattes, 
but, rather, was a strategem employed to circumvent the 21-day corpor- 
ate suspension order (see § I, supra), the Secretary may refuse to regis- 
ter Mrs. Diane Mattes until the 21-day suspension order has expired. 

The Act authorizes the Secretary to suspend a registrant for a viola- 
tion of the Act. 7 U.S.C. § 204. The authority to suspend carries with it 
the implied authority to prevent a suspension order from being circum- 
vented. 

A person is not permitted to engage in business as a market agency at 
a stockyard until he “has registered with the Secretary, under such rules 
and regulations as the Secretary may prescribe, his name and address, 
the character of business in which he is engaged, and the kinds of stock- 
yard services, if any, which he furnishes at such stockyard” (7 U.S.C. 
§ 203). 

There is no regulation relating to the facts of this case, i.e., as to the 
denial of an application for registration because it is deemed:to be an ef- 
fort to circumvent a suspension order. It is the Department's view that it 
is impossible to issue a meaningful regulation, in this respect, since all of 
the facts and circumstances must be examined on a case by case basis to 
determine whether an application for registration is merely an attempt 
to evade a suspension order (Tr. 67-79). 

Respondents’ counsel conceded at the outset of the Show Cause hear- 
ing in this case that if Mrs. Diane Mattes’ registration application is a 
“circumvention attempt on the part of Mrs. Mattes, clearly she has no 
right to register in this intervention period of time, the three week 
period of time of suspension” (Tr. 11). 

It has been the consistent and settled practice of the Department to re- 
fuse to register someone to operate the facilities of a suspended regis- 
trant where it appears the application is an attempt to circumvent a 
suspension order (Tr. 67-79). Harold W. Davis, Chief, Marketing Prac- 
tices Branch, Livestock Marketing Division, Packers and Stockyards Ad- 
ministration, testified that he knew of only one instance where a new 
applicant was permitted to register to operate the facilities of suspended 
registrant. In re Loretz, 36 Agric. Dec. 1087 (1977). In that case, the son 
of the suspended registrant and a third party, both of whom had no prior 
connection with the market, were permitted to register to operate on a 
permanent basis at the facilities of the suspended registrant. The new 
operators are still operating that facility (Tr. 67-79). 

Respondents request the Judicial Officer to “take official notice that 
there has been more than one occasion in recent years when a suspended 
registrant was permitted to lease his property to his son or other male 
relatives” (Appeal Brief 13-14). Since I am not aware of any case where 
this happened, other than Loretz, referred to above, I cannot officially 
notice the facts requested by respondents. However, in view of respond- 
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ents’ request that I take official notice of the Department’s practice, it is 
appropriate for me to set forth my personal knowledge as to this matter. 

From December 1962 until January 1971, I was responsible for the ad- 
ministration of the Packers and Stockyards Act (as Director of the Pack- 
ers and Stockyards Division and Administrator of the Packers and 
Stockyards Administration). It was the firm policy of the agency during 
all of that period to refuse to register any applicant to operate the leased 
facilities of a suspended registrant where it appeared to be an attempt to 
circumvent a suspension order. A number of registration requests were 
refused for that reason. No application to operate the leased premises of 
a suspended registrant was accepted during that period. 

In each case, all of the relevant facts and circumstances were ex- 
amined, and in each case, it was determined that the applicants for regis- 
tration were engaged in a scheme, along with the suspended registrants, 
to circumvent a suspension order. 

I personally discussed the agency’s policy, in this respect, in detail 
with leaders of the auction market operators’ trade association on sev- 
eral occasions. The auction industry was well aware of the agency’s posi- 
tion that persons would not be permitted to register to operate leased 
facilities of a suspended registrant where it appeared to be a scheme to 
circumvent a suspension order. 

Respondents argue that complainant was aware at the time of negotia- 
tion of the consent decree that respondents might lease the premises to 
Mrs. Diane Mattes to operate as a market agency (Respondents Original 
Brief, at 3-4). Complainant denies that assertion (Appeal Brief 8), and it 
is not supported by the record. Based on this record and complainant’s 
settled administrative practice, I am sure that complainant would not 
have consented to the order issued against respondents if complainant 
had known of respondents’ intention to lease the auction market to Mrs. 
Diane Mattes for operation during the suspension period. 


B. Prior Decisions 


In every case except for the present, the applicant for registration, 
who was refused registration during the period of a suspension order, 
acquiesced in the administrative decision. Accordingly, this is the first 
case raising this precise issue in a contested proceeding. 

However, there have been a number of instances where cease and de- 
sist and suspension orders have been applied to a new corporation not in 
existence when the violations occurred," to a corporation in existence at 


14. Fairbank v. Hardin, 429 F.2d 264, 266, 269 (9th Cir.), cert. denied, 400 U.S. 943 
(1970); Capitol Packing Co. v. United States, 350 F.2d 67, 77-78 (10th Cir. 1965); In re 
Mid-States Livestock, Inc., 37 Agric. Dec. 547, 566-68 (1977), aff'd sub nom. Van Wyk v. 
Bergland, 570 F.2d 701 (8th Cir. 1978); In re Townsend, 34 Agric. Dec. 363, 364-65 (1975) 
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the time of the violations but not involved in the violations,"* or to the 
responsible individuals of a corporation," in order to prevent the evasion 
of such orders. 

For example, in Jn re Mid-States Livestock, Inc., 37 Agric. Dec. 547 
(1977), affd sub nom. Van Wyk v. Bergland, 570 F.2d 701 (8th Cir. 
1978), a suspension order applicable to a suspended registrant was also 
made applicable to Van’s Livestock, Inc., a corporation formed by the 
suspended registrant and his wife after the violations occurred. The 
facts relating to the newly formed corporation are as follows (37 Agric. 
Dec. at 560-61): 


14. On or about November 1, 1973, Van’s Livestock, 
Inc., a corporation, was formed by Dale Van Wyk and his 
wife to engage in the livestock operations. Van’s Livestock 
is headquartered in Monroe, Iowa. It is engaged in buying 
and selling livestock. It is similar in operation to Mid- 
States. It employs hog buyers, three of whom are former 
hog buyers for Mid-States, and three of its hog buying 
facilities are those formerly used by Mid-States. It has 
many of the same Mid-States customers, some of whom 
had been customers of Dale Van Wyk prior to his associa- 
tion with Mid-States. Dale Van Wyk and Van’ Livestock, 
Inc., received substantial loans from Bankers Trust Com- 
pany, the same bank from which Mid-States borrowed 
money. In addition to other collateral, respondent Van 
Wyk’s 70 shares of Mid-States stock were pledged as collat- 
eral for these loans. 


In applying the suspension order to the newly formed corporation, the 
Judicial Officer stated (37 Agric. Dec. at 568): 


Cont. 

(remand order), final decision, 35 Agric. Dec. 1604, 1605, 1610-17 (1976); In re Hardy, 33 
Agric. Dec. 1383, 1407 (1974); cf In re Bowman, 23 Agric. Dec. 1074, 1089-90 (1964), 
aff d, 363 F.2d 81, 84, 86 (5th Cir. 1966). 

15. In re Jackson Union Stockyards, Inc., 37 Agric. Dec. 1533, 1540-42 (1978), aff'd 
mem., 597 F.2d 770 (5th Cir. 1979); In re Livestock Marketers, Inc., 35 Agric. Dec. 1552, 
1559-61 (1976), aff'd per curiam, 555 F.2d 748 (5th Cir. 1977), cert. denied, 435 U.S. 968 
(1978). 

16. Sebastopol Meat Co. v. Secretary of Agriculture, 440 F.2d 983, 983-86 (9th Cir. 
1971); Bruhn’s Freezer Meats v. USDA, 438 F.2d 1332, 1842-48 (8th Cir. 1971); In re Pas- 
tures, Inc., 39 Agric. Dec. 395, 397, 401 (1980); In re Thomaston Beef & Veal, Inc., 39 
Agric. Dec. 171 (1980); Jn re Norwich Veal & Beef, Inc., 37 Agric. Dec. 1202, 1205 (1978); 
In re Mid-States Livestock, Inc., 37 Agric. Dec. 547, 566-68 (1977), aff'd sub nom. Van 
Wyk v. Bergland, 570 F.2d 701 (8th cir. 1978); and see In re MCM Livestock, Inc., 39 
Agric. Dec. 893, 900-02 (1980). 
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It is equally obvious here that any order issued, to assure 
future compliance with the Act, must include both Dale 
Van Wyk and the successor corporation, Van’s Livestock, 
Inc., through which Dale Van Wyk continues to operate. 


The court, in affirming, rejected a claim that Van’s Livestock, Inc., 
could not be suspended because it was never formally notified of the 
charges against it. The court stated, “To permit Van’s Livestock, Inc. to 
escape suspension would obviate the sanctions imposed on Van Wyk and 
Mid-States.” Van Wyk v. Bergland, 570 F.2d 701, 705 (8th Cir. 1978). 

In In re Livestock Marketers, Inc., 35 Agric. Dec. 1552 (1976), affd 
per curiam, 558 F.2d 748 (5th Cir. 1977), cert. denied, 435 U.S. 968 
(1978), a 30-day suspension order applicable to Livestock Marketers, 
Inc., was also made applicable to Paulk and Batten Livestock Company, 
a separate corporation not involved in the violations. The suspension 
order was made applicable to Paulk and Batten because it was owned 
and operated by the same four persons who owned and operated the 
suspended company, and it used the same facilities as the suspended 
company (35 Agric. Dec. at 1559). The Judicial Officer stated that if 
Paulk and Batten was not suspended, there “is a very real possibility of 
using one corporate entity to avoid a suspension period levied on the 
other” (35 Agric. Dec. at 1559). 

In affirming, the court stated (Livestock Marketers, Inc. v. United 
States, 558 F.2d 748, 749-50 (5th Cir. 1977), cert. denied, 435 U.S. 968 
(1978): 


None of the short-weight disclosing purchases set up by 
government agents involved Paulk and Batten. None of 
the violations found may be tied directly to that corporate 
entity. 


Nonetheless the Judicial Officer reasonably determined 
that a suspension sanction applied only to Livestock Mar- 
keters would in these peculiar circumstances amount to no 
sanction at all. 


In In re W.I. Bowman, 23 Agric. Dec. 1074, 1089-90 (1964), affad, 
363 F.2d 81, 84, 86 (5th Cir. 1966), a suspension order was made appli- 
cable to a new partnership formed after the hearing, consisting of the re- 
spondent and one of his employees. 

In In re Townsend, 35 Agric. Dec. 1604, 1610-17 (1976), a suspension 
order applicable to a partnership consisting of George Townsend and his 
mother, Mrs. J. A. Townsend, was made applicable to a new corporation 
formed after the hearing by the bookkeeper for the Townsends. In deter- 
mining that the suspension order should apply to the newly formed 
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corporation, the decision by the Administrative Law Judge, affirmed by 
the Judicial Officer, states, inter alia (35 Agric. Dec. at 1614-15): 


Thus with a short term lease to a fragile corporate struc- 
ture, under-financed, and so heavily dependent on George 
Townsend’s experience, skill and customer relations, 
George Townsend’s dominant position behind the legal fa- 
cade is a strongly probable inference. 


zx kweaeekk 


Thus the corporation has formed under the dark shadow 
of the partnership’s legal difficulties then pending and 
well known. 


It is thus concluded that the corporation was formed at 
that time for the major purpose of evading and circum- 
venting the impact of any potential sanction on the con- 
tinuing business operations of the former partnership. 


Although there is no case precisely in point here, the courts have con- 
sistently upheld the Department's efforts to prevent disciplinary orders 
from being rendered ineffective. If respondents were successful here, it 
would be the first time the remedial purposes of the act were frustrated 
by such evasive action. 

The great damage to the Packers and Stockyards Act program, if re- 
spondents were successful here, is obvious. Suspension orders are issued 
under the Act “to serve as an effective deterrent not only to the respond- 
ents but to other potential violators” (in re Mid-States Livestock, Inc. , 37 
Agric. Dec. 547, 549 (1977), affd sub nom. Van Wyk v. Bergland, 570 
F.2d 701 (8th Cir. 1978) ). If one spouse can continue to operate an auc- 
tion market’ during a 21-day suspension order applicable to the other 
spouse, the deterrent effect of a suspension order on respondents and 
other potential violators willebe reduced drastically, if not eliminated 
completely. Hence if respondents were successful here, the remedial pur- 
poses of the Packers and Stockyards Act would be largely nullified. 

For the reasons set forth above, the application of Mrs. Diane Mattes 
to register as a market agency should be delayed until the 21-day suspen- 
sion period applicable to the corporate respondent has expired. 


ORDER 


The stay of the effective date of the suspension provisions contained in 
the consent decision and order issued on April 12, 1982, is vacated. 

The suspension provisions contained in the consent decision and order 
issued on April 12, 1982, applicable to respondent Mattes Livestock 
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Auction Market, Inc., and Philip Mattes, Jr., shall become effective on 
the 21st day after service of this order on respondent Philip Mattes, Jr. 
The application of Mrs. Diane Mattes to register with the Secretary of 
Agriculture as a market agency and dealer to buy and sell livestock in 
commerce, subject to the provisions of the Packers and Stockyards Act, 
is denied until the 21-day period of suspension imposed upon Mattes 
Livestock Auction Market, Inc., has become effective and has expired. 





(No. 22,257) 


In re WILLIAM C. HUGHSTON, MARION LIVESTOCK AUCTION, INC., 
ROBERT L. BOOKOUT, JOHN R. BookouT, HILDA M. BOOKOUT, 
CHARLES E. WALCH, ROBERT H. ACKELS, and BRECKENRIDGE AUC- 
TION AND SALES Co. P&S Docket No. 5993. Decided January 
26, 1983. 


Dealer—Market agency—False or deceptive practices—False or deceptive 

pretenses—Misrepresentation—Accountings/invoices/scale tickets, untrue 

or incorrect—Accounts and records—Suspension of registration—Civil 
penalty—Consent 


Respondents William C. Hughston and Marion Livestock Auction, Inc., consented to an or- 
der to cease and desist from obtaining money from the purchasers of livestock by 
false or deceptive practices; obtaining money from the purchasers of livestock by 
false or deceptive pretenses; misrepresenting the method or procedure livestock was 
purchased or sold; misrepresenting the origin, or place of purchase or sale, of live- 
stock; making and issuing false, incorrect or inaccurate accountings, invoices and 
scale tickets; and collecting on the basis of false, incorrect or inaccurate invoices or 
accountings. Respondents are ordered to maintain complete and accurate records; 
are suspended as registrants for 49 days; and respondent Hughston is assessed a 
civil penalty of $5,000.00. 


Jory M. Hochberg, for complainant. 
Daniel W. Olsen, Kansas City, Mo., for respondents. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION WITH RESPECT TO 
WILLIAM C. HUGHSTON AND MARION LIVESTOCK AUCTION, INC. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondents wilfully violated the Act and the 








116 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 42 A.D. 115 


regulations issued thereunder (9 C.F.R. 201.1 et seq.). This decision is 
entered pursuant to the consent decision provisions of the Rules of Prac- 
tice applicable to this proceeding (7 C.F.R. 1.138). 

Respondents William C. Hughston and Marion Livestock Auction, Inc. 
admit the jurisdictional allegations in paragraph IA and IB of the Com- 
plaint and specifically admit that the Secretary has jurisdiction in this 
matter, neither admit nor deny the remaining allegations, waive oral 
hearing and further procedure, and consent and agree, for the purpose of 
settling this proceeding and for such purpose only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. William C. Hughston, doing business as William C. Hughston & 
Sons, hereinafter referred to as respondent Hughston, is an individual 
whose business address is 505 N. Mill Street, Marion, Michigan 49665. 

2. Respondent Hughston is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account and buying livestock in commerce on a com- 
mission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer buying 
and selling livestock in commerce. 

3. Respondent Hughston, from at least September 24, 1979 to ap- 
proximately October 24, 1981 was the general manager of the Marion 
Livestock Auction, a partnership which was owned by Robert L. Book- 
out, John R. Bookout, and Hilda M. Bookout. In connection with this po- 
sition, respondent Hughston, managed, directed and controlled the oper- 
ations of the Marion Livestock Auction stockyard, a posted stockyard 
subject to the Act, herreinafter referred to as the Marion stockyard. 

4. On approximately October 24, 1981, respondent Hughston ac- 
quired the Marion Livestock Auction. Since that time, respondent 
Hughston has engaged in business under the corporate name of Marion 
Livestock Auction, Inc. In connection with this business, respondent 
Hughston is, and from approximately October 24, 1981 has been: 

(a) President and stockholder of the Marion Livestock Auction, Inc.; 

(b) Responsible for the direction, management and control of the 
Marion Livestock Auction, Inc.; 

(c) Engaged in the business of conducting and operating the Marion 
stockyard under the corporate name of the Marion Livestock Auction, 
Inc; 

(d) Engaged in the business of selling livestock on a commission ba- 
sis at the Marion stockyard, buying livestock in commerce on a commis- 
sion basis, and buying and selling livestock in commerce for his own ac- 
count; and 
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(e) A market agency and a dealer buying and selling livestock in 
commerce within the meaning of the Act. 

5. Marion Livestock Auction, Inc., hereinafter referred to as respond- 
ent Marion Livestock, Inc., is a corporation whose business address is 
505 N. Mill Street, Marion, Michigan 49665. 

6. Respondent Marion Livestock, Inc., under the ownership, manage- 
ment, direction and control of respondent Hughston, is and from ap- 
proximately October 24, 1981 has been: 

(a) Engaged in the business of conducting and operating the Marion 
stockyard; 

(b) Engaged in the business of selling livestock on a commission ba- 
sis at the Marion stockyard, buying livestock in commerce on a commis- 
sion basis, and buying and selling livestock in commerce for its own ac- 
count; and 

(c) Registered with the Secretary of Agriculture as a market agency 
and dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


Respondents Hughston and Marion Livestock, Inc., having admitted 
the jurisdictional facts and the parties having agreed to the entry of this 
decision, such decision will be entered. 


ORDER 


Respondent Hughston, his agents and employees, directly or indirectly 
through any corporate or other device, and respondent Marion Live- 
stock, Inc., its agents and employees, directly or indirectly through any 
corporate or other device, shall cease and desist from: 

(1) Engaging in any act, practice or course of business for the purpose 
of obtaining money from the purchasers of livestock by false or decep- 
tive practices, or which operates or would operate as a fraud or deceit 
upon any person in connection with the purchase or sale of livestock. 

(2) Entering into, continuing in, or cooperating in any agreement, ar- 
rangement, understanding or course of business with any person for the 
purpose of aiding or assisting such person to obtain money from the pur- 
chasers of livestock by false or deceptive pretenses, or which enables 
such person to engage in a practice which operates or would operate as a 
fraud or deceit upon any person in connection with the purchase or sale 
of livestock; 

(3) Misrepresenting, or aiding and assisting any person to misrepre- 
sent, in connection with the purchase or sale of livestock, the method or 
procedure by which such livestock was purchased or sold; 
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(4) Misrepresenting, or aiding and assisting any person to misrepre- 
sent, in connection with the purchase or sale of livestock, the origin, or 
place of purchase or sale, of such livestock; 

(5) Making or causing to be made false, incorrect, or inaccurate en- 
tries in accounts of sale, buyer invoices, scale tickets, or any other docu- 
ments evidencing or prepared in connection with the purchase or sale of 
livestock; 

(6) Issuing or causing to be issued accounts of sale, buyer invoices, 
scale tickets or any other documents evidencing or prepared in connec- 
tion with the purchase or sale of livestock, which fail to show the true 
and correct price of such livestock, and all other facts necessary to show 
clearly and completely the true nature of each transaction; and 

(7) Collecting or aiding and assisting any person to collect from the 
purchasers of livestock on the basis of false, incorrect, or inaccurate in- 
voices or accountings. 

Respondents Hughston and Marion Livestock, Inc., shall keep and 
maintain accounts, records and memoranda which fully and correctly 
disclose the true nature of all transactions involved in their business sub- 
ject to the Packers and Stockyards Act, including accountings and in- 
voices which show: (1) the true and correct prices of livestock; and (2) 
the origin or place of purchase of livestock. 

Respondent Hughston and Marion Livestock, Inc., are suspended as 
registrants under the Act for a period of forty-nine (49) days. 

In addition, in accordance with section 312(b) of the Act (7 U.S.C. 
213(b) ), respondent Hughston is assessed a civil penalty in the amount 
of Five Thousand Dollars ($5,000.00). 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondents. 

Copies of this decision shall be served upon the parties. 


MISCELLANEOUS ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 22,258) 


In re GEORGE W. SAYLOR, JR. P &S Docket No. 5753. Order issued 
January 5, 1983. 


DENIAL OF PETITIONS TO REOPEN AND RECONSIDER 


On December 9, 1982, respondent filed a petition to reopen the hear- 
ing. This petition cannot be considered on the merits since a petition to 
reopen must be filed “prior to the issuance of the decision of the Judicial 
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Officer” (7 C.F.R. § 1.146 (a) (2) ). However, even if it could be con- 
sidered, it would be denied because of lack of merit for the reasons set 
forth in complainant’s response to the petition. 

On December 9, 1982, respondent also filed a petition for reconsidera- 
tion. The petition merely reargues the record, which was considered in 
its entirety by the Judicial Officer in connection with the original deci- 
sion filed in this proceeding. The matters raised by respondent were ful- 
ly considered by the Judicial Officer when the original decision was is- 
sued, and the petition is denied for the reasons set forth in the original 
decision. Complainant’s response also demonstrates that respondent’s 
petition to reconsider is without merit. 


ORDER 


Respondent’s petitions to reopen and for reconsideration are denied. 


STAY ORDERS 
(No. 22,259) 


In re JACOB F. BOSMA, d/b/a CHINO LIVESTOCK COMMISSION COMPANY 
AND YARDAGE. P&S Docket No.5884. Order issued January 
3, 1983. The civil penalty provisions of the order previously issued 
in this proceeding are hereby stayed pending the outcome of pro- 
ceedings for judicial review. The cease and desist and record keep- 
ing provisions of the order shall remain in effect. 


(No. 22,260) 


In re GEORGE W. SAYLOR, JR. P&S Docket No. 5753. Order is- 
sued January 19, 1983. The suspension and civil penalty provi- 
sions of the order previously issued in this case are hereby stayed 
pending the outcome of proceedings for judicial review. The cease 
and desist and record keeping provisions of the order shall remain 
in effect. 
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DISCIPLINARY DECISIONS 
(No. 22,261) 


In re ARIZONA FRESH Foops, INc. PACA Docket No. 2-6066. De- 
cided October 13, 1982. 


Failure to pay promptly—Violations, of Section 2 of the Act—Publication 
of facts—Default 


Respondent’s failure to make full payment promptly with respect to 158 transactions con- 
stitutes willful, repeated and flagrant violations of Section 2 of the Act. The facts 
and circumstances set forth shall be published. 


Diane L. Langton, for complainant. 
Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 a et seq.) hereinafter 
referred to as the “Act,” instituted by a complaint filed on July 19, 1982, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period October 1980 through July 1981, re- 
spondent purchased and accepted, in interstate and foreign commerce, 
from 21 sellers, 158 lots of fruit and vegetables, all being perishable 
agricultural commodities, but failed to make full payment promptly of 
the agreed purchase prices, in the total amount of $482,128.12. 

A copy of the complaint was served upon respondent on July 26, 1982, 
which complaint has not been answered. The time for filing an answer 
having run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without 
further investigation or hearing pursuant to section 1.139 of the Rules 
of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Arizona Fresh Foods, Inc., is a corporation whose ad- 
dress is 401 S. 3rd Street, Phoenix, Arizona 85004. 

2. Pursuant to the licensing provisions of the Act, license number 
792095 was issued to respondent on September 27, 1979. This license 
was renewed annually, but terminated on September 27, 1981, when re- 
spondent failed to pay the required annual license fee. 
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3. As more fully set forth in paragraph 5 of the complaint, during the 
period October 1980 through July 1981, respondent purchased and ac- 
cepted in interstate and foreign commerce from 21 sellers, 158 lots of 
fruit and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices, in 

the total amount of $482,128.12. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 158 transactions set forth in Finding of Fact No. 3, above, con- 
stitutes willful, repeated and flagrant violations of Section 2 of the Act 
(7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings 35 days af- 
ter service hereof unless appealed to the Secretary by a party to the pro- 


ceeding within 30 days #ter service as provided in sections 1.139 and 
1.145 of the Rules of Practice (7 CFR 1.139 and 1.145). 

Copies hereof shall be served upon parties. [The Decision and Order be- 
came final on January 7, 1983.—Ed.] 


(No. 22,262) 


In re KRUSE AND ASSOCIATES, INC. PACA Docket No. 2-5858. De- 
cided November 22, 1982. 


Failure to make full payment promptly—Violations, of Section 2 of the 
Act—Publication of facts 


Respondent’s failure to make full payment promptly for 257 lots of perishable agricultural 
commodities constitutes repeated and flagrant violations of Section 2 of the Act. 
The facts and circumstances set forth shall be published. 


Edward M. Silverstein, for complainant. 
Robert A. Schatzman, Miami, Fla., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereinafter 
the “PACA”), instituted by a complaint filed on September 24, 1981, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, U.S. Department of Agriculture. It is alleged in the complaint 
that, during the period December 1980, through May 1981, respondent 
purchased and accepted 257 lots of perishable commodities, for resale in 
foreign commerce, from 47 sellers, but failed to make full payment 
promptly of the agreed purchase prices, or balances thereof, in the total 
amount of $538,213.16. A copy of the complaint was served on respond- 
ent and respondent has filed an Answer thereto admitting all of the 
material allegations of the Complaint.' Subsequent to several prehearing 
conferences, complainant moved, pursuant to section. 1.139 and 1.143 
of the Rules of Practice Governing Formal Adjudicatory Administrative 
Proceedings Instituted By the Secretary (7 CFR §§1.139 and 1.143) fora 
decision. 

Inasmuch as respondent admitted all of the material allegations of the 
complaint, complainant’s Motion for Decision is granted. 


FINDINGS OF FACT 


1. Respondent, Kruse and Associates, Inc. is a Florida corporation 
which was incorporated in November 1979, as Fernandez-Downs Sales 
Company, Inc., and in August 1980 changed its name to Kruse and Asso- 
ciates, Inc., whose address is 1100 S.E. 9th Terrace, Hialeah, Florida 
33010. 

2. Respondent carried on the business of a commission merchant, 
dealer or broker, as those terms are defined in Section 1 of the PACA (7 
U.S.C. 499a) and was, therefore, subject to the licensing provisions of 
the PACA at the time of the transactions alleged herein.’ 

3. During the period December 1980, through May 1981, respondent 
purchased 257 lots of perishable agricultural commodities, from 47 sel- 
lers in interstate commerce, for resale in foreign commerce, which com- 


1. Respondent’s main defense involves its Chapter 11 case filed before the United States 
Bankruptcy Court. See Finding of Fact 4 below. However, bankruptcy is no defense to a 
disciplinary action. Marvin Tragash Co. v. United States Dept. of Agric., 524 F.2d 1255 
(5th Cir. 1975). 

2. Respondent claims to have been issued a license under the PACA. However, it appears 
that the license, which the respondent claims as its own, was issued to another corporation 
with the same name. In any event, since no license action is involved but rather a finding of 
repeated and flagrant violations, whether respondent was licensed or not is not of material 
import. 
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modities were received and accepted by respondent, but for which re- 
spondent failed to make full payment promptly of the agreed purchase 
prices, or balances thereof, in the total amount of $538,213.16.° 
4. On April 22, 1981, respondent filed a Petition pursuant to Chapter 
11 of the Bankruptcy Code (11 U.S.C. 1101 et seq.), designated as Case 
No. 81-00623, in the United States Bankruptcy Court for the Southern 
District of Florida, at Miami. On July 23, 1982, the Chapter 11 case was 
converted to a Chapter 7 case in accordance with the applicable Bank- 
ruptcy Rules. 


CONCLUSIONS 


Respondent has committed repeated and flagrant violation of the 
PACA. Zwick v. Freeman, 373 F.2d 110, 115 (2d. Cir.), cert. den. , 389 
U.S. 835 (1967). 

Complainant, also, requested a finding that respondent’s violations 
were willful. However, since no license revocation or suspension is in- 
volved here, it is not necessary for us to decide that issue. Finer Foods 
Sales Co., Inc., 41 Agric. Dec. 1154, 1191, 1192 (1982).* 


ORDER 


A finding is made that respondent has committed flagrant and re- 
peated violations of section 2 of the PACA (7 U.S.C. 499b), and the facts 
and circumstances set forth above shall be published. 

This Order shall take effect on the eleventh day after this decision be- 
comes final. 

Pursuant to the Rules of Practice governing these proceedings this 
decision and order will become final without further procedure thirty- 
five days after service hereof unless appealed to the Secretary by a party 
to the proceeding within thirty days after service as provided in sections 
1.139 and 1.145 of the Rules of Practice (7 CFR §§1.139 and 1.145). 

Copies hereof shall be served upon the parties. [The Decision and 
Order became final on January 5, 1983.—Ed.] 


3. Respondent claims the time period was December 1980 through April 21, 1980. This 
is not of material import. 

4. It is clear, however, that, under the precedent which binds cases such as this, respond- 
ent’s violations were willful. American Fruit Purveyors, Inc. v. U.S., 630 F. 2d 370, cert. 
den., 450 U.S. 997 (1981). 
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(No. 22,263) 
In re PRODUCE BROKERS, INC. PACA Docket No. 2-6081. Decided 
November 30, 1982. 
Failure to make full payment promptly—Publication of facts 


Respondent’s failure to make full payment promptly to nine sellers for the purchase of 85 
lots of fruits and vegetables, constitutes flagrant and repeated violations of the Act. 
The facts and circumstances set forth shall be published. 


Andrew Y. Stanton, for complainant. 
Robert C. Stokes, Houston Tex., for respondent. 


William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) (hereinafter 
referred to as the “Act”), instituted by a complaint filed on August 2, 
1982, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
the complaint that during the period September 1980 through June 
1981, respondent purchased and accepted in interstate and foreign com- 


merce from nine sellers, 85 lots of fruits and vegetables, but failed to 
make full payment promptly of the agreed purchase prices in the total 
amount of $500,191.41. 

A copy of the complaint was served upon respondent on August 5, 
1982. Respondent filed an answer on August 18, 1982, in which it ad- 
mitted having failed to make full payment promptly of the amount al- 
leged in the complaint. Therefore, upon the motion of complainant for 
the issuance of a decision, the following Decision and Order is issued 
without further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Produce Brokers, Inc., is a corporation whose address 
is 3173 Produce Row, Houston, Texas 77023. 

2. Pursuant to the licensing provisions of the Act, license no. 191824 
was issued to respondent on May 22, 1961. This license was renewed an- 
nually, but terminated on May 22, 1982, pursuant to section 4 (a) of the 
Act (7 U.S.C. 499 (d (a) ), when respondent failed to pay the required an- 
nual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, respond- 
ent, during the period September 1980 through June 1981, purchased 
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85 lots of fruits and vegetables from nine sellers in interstate and for- 
eign commerce, which commodities were received and accepted by re- 
spondent, but for which respondent failed to make full payment prompt- 
ly of the agreed purchase prices totalling $500,191.41. 


CONCLUSIONS 


Respondent’s failure to make full and prompty payment to nine sellers 
for a total of $500,191.41 for purchases of 85 lots of fruits and vege- 
tables in the course of interstate and foreign commerce, as set forth in 
Finding of Fact 3 above, constitutes flagrant, and repeated violations of 
section 2 (4) of the Act (7 U.S.C. 499b (4) ) for which the order below is 
issued. 


ORDER 


A finding is made that respondent, Produce Brokers, Inc., has com- 
mitted flagrant and repeated violations of section 2 (4) of the Act (7 
U.S.C. 499b (4) ), and the facts and circumstances set forth above shall 
be published. 

This order shall become effective on the 11th day after this decision 
becomes final. 

Pursuani to the Rules of Practice governing procedures under the Act, 
this decision will become final without further proceedings 35 days after 
service thereon unless appealed to the Secretary by a party to the pro- 
ceedings within 30 days after service as provided in section 1.145 of the 
Rules of Practice (7 CFR 1.145). 

Copies hereof shall be served upon the parties. [The Decision and 
Order became final on January 11, 1983.—Ed.] 
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(No. 22,264) 


Inre FRIEDMEYER PRODUCE Co., INC. PACA Docket No. 2-5958. De- 
cided December 13, 1982. 


Net proceeds, failure to account—Failure to make full payment promptly— 
Revocation of license 


Respondent’s failure to account for the net proceeds realized for produce handled on con- 
signment and to make full payment promptly of the agreed purchase prices for nu- 
merous lots of perishable agricultural commodities it purchased, received and ac- 
cepted, constitute willful, flagrant and/or repeated violations of the Act for which 
respondent’s license is revoked. 


Andrew Y. Stanton, for complainant. 
Richard A. Roth, St. Louis (Clayton), Mo., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding brought pursuant to the provisions of 
the Perishable Agricultural Commodities Act, 1930, as amended (7 
U.S.C. 499a et seq.; hereinafter the “PACA”), the Regulations promul- 


gated pursuant to the PACA (7 CFR 46.1 through 46.45), and the Rules 
of Practice Governing Formal Adjudicatory Administrative Proceedings 
Instituted by the Secretary (7 CFR 1.130 through 1.151; hereinafter the 
“Rules of Practice”). The proceeding was instituted by a complaint filed 
on March 1, 1982, by the Director, Fruit and Vegetable Division, Agri- 
cultural Marketing Service, United States Department of Agriculture. It 
is alleged in the complaint that Friedmeyer Produce Co., Inc., (hereinaf- 
ter referred to as “respondent”) violated section 2 of the PACA (7 U.S.C. 
499b) by failing to make full payment of the net proceeds realized from 
the sale of 15 lots of perishable agricultural commodities received and 
accepted in interstate commerce on consignment, in the amount of 
$16,559.50, and for the agreed purchase prices of 133 lots of fresh fruit 
and vegetables purchased, received, and accepted in interstate and for- 
eign commerce, in the amount of $181,596.81. The complaint also al- 
leged that respondent had failed to make prompt payment for 50 lots of 
fresh vegetables purchased, received, and accepted in interstate and for- 
eign commerce, in the amount of $105,369.05. Respondent filed an an- 
swer on March 22, 1982, in which it denied violating the PACA. 

An oral hearing was held on October 5, 1982, before me in St. Louis, 
Missouri. Complainant was represented by Andrew Y. Stanton, Esquire, 
Office of the General Counsel, U.S. Department of Agriculture, Wash- 
ington, D.C. 20250. Respondent was represented by Richard A. Roth, 





FRIEDMEYER PRODUCE CO., INC. 127 
Cite as 42 A.D. 126 
Esquire, 130 South Bemiston, Suite 405, St. Louis (Clayton), Missouri 
63105. In accordance with a briefing schedule set at the close of the 
hearing, complainant has filed proposed findings, conclusions and a pro- 
posed order. Respondent has failed to file equivalent documents within 
the time allotted to it. 
For the reasons hereinafter stated, respondent’s PACA license is being 
revoked. 


Pertinent Statutory Provisions 
1. Sec. 2 (4) 


It shall be unlawful in or in connection with any trans- 
action in interstate or foreign commerce — 


xzxkeeekk 


(4) For any commission merchant, dealer, or broker to 
make, for a fraudulent purpose, any false or misleading 
statement in connection with any transaction involving 
any perishable agricultural commodity which is re- 
ceived in interstate or foreign commerce by such com- 
mission merchant, or bought or sold, or contracted to be 
bought, sold, or consigned, in such commerce by such 


dealer, or the purchase or sale of which in such com- 
merce is negotiated by such broker; or to fail or refuse 
truly and correctly to account and make full payment 
promptly in respect of any transaction any such com- 
modity to the person with whom such transaction is 
had; or to fail, without reasonable cause, to perform 
any specification or duty, express or implied, arising 
out of any undertaking in connection with any such 
transaction; 


2. Sec. 4 (a) 


(a) Whenever an applicant has paid the prescribed fee 
the Secretary, except as provided elsewhere in this Act, 
shall issue to such applicant a license, which shall enti- 
tle the licensee to do business as a commission mer- 
chant and/or dealer and/or broker unless and until it is 
suspended or revoked by the Secretary in accordance 
with the provisions of this Act, or is automatically sus- 
pended under section 7 (d) of this Act, but said license 
shall automatically terminate on any anniversary date 
thereof unless the annual fee has been paid: Provided, 
That notice of the necessity of paying the annual fee 
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shall be mailed at least thirty days before the anniver- 
sary date: Provided, further, That if the annual fee is 
not paid by the anniversary date the licensee may ob- 
tain a renewal of that license at any time within thirty 
days by paying the fee provided in section 3 (b), plus $5, 
which shall be deposited in the Perishable Agricultural 
Commodities Act fund provided for by section 
3 (b): And provided further, That the license of any li- 
censee shall terminate upon said licensee, or in case the 
licensee is a partnership, any partner, being discharged 
as a bankrupt, unless the Secretary finds upon exami- 
nation of the circumstances of such bankruptcy, which 
he shall examine if requested to do so by said licensee, 
that such circumstances do not warrant such termina- 
tion; 


. Sec. 8 (a) 


(a) Whenever (a) the Secretary determines as provided 
in section 6 that any commission merchant, dealer, or 
broker has violated any of the provisions of section 2, or 
(b) any commission merchant, dealer, or broker has 
been found guilty in a Federal court of having violated 
section 14 (b) of this Act, the Secretary may publish the 
facts and circumstances of such violation and/or, by or- 
der, suspend the license of such offender for a period 
not to exceed ninety days, except that, if the violation is 
flagrant or repeated, the Secretary may, by order, re- 
voke the license of the offender. 


Pertinent Regulations 
Sec. 46.2 (aa) 


‘Full payment promptly’ is the term used in the [PACA] 
in specifying the period of time for making payment 
without committing a violation of the [PACA]. ‘Full 
payment promptly,’ for the purpose of determining vio- 
lations of the [PACA], means: 


zkkweekkwk xk 


Payment for produce purchased by a buyer, within 
10 days after the day on which the produce is ac- 
cepted. 
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FINDINGS OF FACT 


1. Respondent is a Missouri corporation whose address is 2-4-6 Pro- 
duce Row, St. Louis, Missouri 63102. 

2. Pursuant to the licensing provisions of the PACA, license number 
771619 was issued to respondent on July 7, 1977. This license was re- 
newed annually and terminated on July 7, 1982, due to respondent’s 
failure to pay the required annual license fee. 

3. During the period September 1979 through May 1981, respondent 
received and accepted on consignment 15 lots of perishable agricultural 
commodities from eight sellers in interstate commerce, but failed to 
make full payment of the net proceeds realized in the total amount of 
$16,559.50. 

4. During the period September 1979 through July 1981, respondent 
purchased, received and accepted 133 lots of perishable agricultural 
commodities from 53 sellers in interstate and foreign commerce, but 
failed to make full payment of the agreed purchase prices in the amount 
of $181,596.81. 

5. During the period July 1979 through September 1980, respondent 
purchased, received and accepted 50 lots of perishable agricultural com- 
modities from 20 sellers in interstate and foreign commerce, but failed 
to make full payment promptly of the agreed purchase prices, payment 
being made from 1 to 12 months late, totalling $105,369.05. 


CONCLUSION 


The acts of respondent in failing to account for the net proceeds real- 
ized for produce handled on consignment and to make full payment 
promptly of the agreed purchase prices for the numerous lots of perisha- 
ble agricultural commodities it purchased, received, and accepted, con- 
stitute willful, flagrant and/or repeated violations of section 2 of the 
PACA (7 U.S.C. 499b). In consequence thereof, its license should be re- 
voked. 


A. The underlying purpose of the PACA 


As noted above, this is a disciplinary proceeding brought pursuant to 
section 8 (a) of the PACA (7 U.S.C. 499h (a) ). The PACA was enacted to 
regulate and control the handling of fresh fruits and vegetables. 71 
Cong. Rec. $2163 (May 29, 1929). Its passage was occasioned by the se- 
vere losses that shippers and growers were suffering due to unfair prac- 
tices on the part of commission merchants, dealers, and brokers. H.R. 
Rep. 1041, 71st Cong., 2d Sess. (1930). Its primary purpose was to pro- 
vide a practical remedy to small farmers and growers who were vulnera- 
ble to the sharp practices of financially irresponsible and unscrupulous 
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brokers in perishable agricultural commodities.’ Chidsey v. Guerin, 443 
F.2d 584 (6th Cir. 1971); O'Day v. George Arakelian Farms, Inc., 536 
F.2d 856 (9th Cir. 1976). “Accordingly, certain conduct by commission 
merchants, dealers, or brokers [was] declared to be unlawful. 7 U.S.C. 
§ 499b.” Id. at 858. Enforcement is effectuated through a system of li- 
censing with penalties for violation. H. Rep. 1041, 71st Cong., 2d Sess. 
(1930) 3. See also, George Steinberg and Son, Inc., 32 Agric. Dec. 236 
(1973) affd sub nom. George Steinberg and Son, Inc. v. Butz, 491 F.2d 
988 (2d Cir. 1974), cert. den., 419 U.S. 830 (1974). 


B. fiespondent’s violations of the PACA 


Section 2 (4) of the PACA (7 U.S.C. 499b (4) ) makes it unlawful, inter 
alia, for any commission merchant, dealer, or broker ? to fail to “make 
full payment promptly” of its obligations with regard to transactions in- 
volving perishable agricultural commodities made in interstate com- 
merce. 

“Full payment promptly” is defined by the Department (7CFR 
46.2 (aa) (1) ) as requiring payment of the net proceeds for produce re- 
ceived on consignment within 10 days after the day in which the final 
sale is made, and (7 CFR § 46.2 (aa) (5) ) as requiring payment of the 
agreed purchase prices for produce within 10 days after the day on 
which the produce is accepted. 

Complainant has proven that the respondent violated the PACA and 
the Regulations by failing to make full and prompt payment of the net 
proceeds realized for 15 lots of perishable agricultural commodities re- 
ceived and accepted on consignment in interstate commerce in the 
amount of $16,559.50. Complainant further proved that respondent vio- 
lated the PACA and Regulations by failing to make full payment of the 
agreed purchase prices with respect to 133 lots of perishable agricultural 
commodities purchased, received, and accepted in interstate and foreign 
commerce, for a total of $181,569.81, and prompt payment for 50 lots of 
perishable agricultural commodities purchased, received, and accepted 
in interstate and foreign commerce in the amount of $105,369.05. 

In defense of respondent's actions, its President, Vincent Pupillo, tes- 
tified that respondent had paid too much to acquire the business, had 
trouble collecting on its receivables, and was hurt by the generally poor 
state of the economy in recent years. However, such explanations are un- 


1. It has also been held that Congress intended by enactment of the PACA to establish 
bars to preclude all but financially responsible persons from engaging in the businesses 
subject to the PACA. Zwick v. Freeman, 373 F.2d 110, 117 (2d Cir.), cert. den., 389 U.S. 
835 (1967); Marvin Tragash Co. v. United States Dept. of Agr., 524 F.2d 1255, 1257 (5th 
Cir. 1975). 

2. These terms are defined in 7 U.S.C. 499a(5), (6) and (7). 
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availing in this proceeding. See In re John H. Norman & Sons Distribut- 
ing Co., 37 A.D. 705 (1978); Baltimore Tomato Company, Inc., 39 Agric. 
Dec. 412 (1980); and V.P.C., Inc., t/a Peter T. Glakas Produce, 41 Agric. 
Dec. 734 (1982). 

Respondent’s failures to make full and prompt payment are clearly in 
violation of the prohibitions of section 2 of the PACA (7 U.S.C. 499b). 
Atlantic Produce, 35 Agric. Dec. 1631 (1976), aff'd mem., 568 F.2d 772 
(4th Cir. 1977) cert. den., 439 U.S. 819 (1978). Moreover, the numerous 
violations committed by respondent constitute flagrant and repeated 
violations of the PACA. American Fruit Purveyors v. United States, 630 
F.2d 370, 373-374 (5th Cir. 1980); George Steinberg and Son, Inc. v. 
Butz, supra.’ Furthermore, these violations were willful. A violation is 
willful if, irrespective of evil motive or erroneous advice, a person inten- 
tionally does an act prohibited by a statute or if a person carelessly disre- 
gards the requirements of a statute. Henry S. Shatkin, 34 Agric. Dec. 
296 (1975); George Steinberg and Son, Inc., supra, at 263-269; Good- 
man v. Benson, 286 F.2d 896 (7th Cir. 1961). Respondent knew or 
should have known that it could not make prompt payment for the large 
amount of perishables it ordered, yet respondent continued to make pur- 
chases. Respondent was aware of the Act’s requirements, yet it contin- 
ued to buy knowing that each purchase would result in another viola- 
tion. In addition, respondent was continually accepting produce on con- 
signment but not remitting the proceeds to the consignors. Under these 
circumstances, respondent was clearly operated in careless disregard of 
the payment requirements of the PACA, and respondent’s violations 
were, therefore, willful. Atlantic Produce, supra; Rudolph John 
Kafcsak, 39 Agric. Dec. 683 (1980), affd mem., 673 F.2d 1329 (6th Cir. 
1981). 


8. See, also Zwick v. Freeman, 373 F.2d 110, 115 (2d Cir.) cert. den., 389 U.S. 835 
(1967); Reese Sales Company v. Hardin, 458 F.2d 183 (1972); Atlantic Produce, supra, 35 
Agric. Dec. 1631; John H. Norman & Sons Distributing Co., 37 Agric. Dec. 705, 709 
(1978): 


Respondent’s violations are malum prohibitum — not malum in se. Accord- 
ingly, there is no inconsistency between the finding that [respondent] con- 
ducted himself responsibly and honorably, and the finding that respondent’s 
* failure to pay over $48,000 for produce in 73 transactions and $200 in brok- 
erage fees in 20 transactions constitutes repeated, flagrant and willful viola- 
tions of the Act. 
4. See also, American Fruit Purveyors v. United States, supra, at 374: “Under PACA, 
an action is willful if a prohibited act is done intentionally, irrespective of evil intent, or 
done with careless disregard of statutory requirements.” 
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B. Sanction 


As sanction for its violations, complainant seeks the revocation of re- 
spondent’s PACA license.’ Support for the issuance of this sanction is 
found in the testimony of Mr. James R. Frazier, who discussed the deci- 
sive factors which caused complainant to make this recommendation: 
there were over 200 violations; they were of a serious nature; many in- 
volved failures to make payment to sellers or consignors for as long as 
two years; and many failures to make prompt payment involved pay- 
ments made a year late. 

The serious nature of respondent’s violations is exemplified by its fail- 
ures to account for consigned produce. As stated in In re Sol Salins, Inc., 
37 A.D. 1699 (1978): 


The consignment transactions handled by respondent were 
fiduciary transactions in which respondent was required to 
exercise a high degree of care to protect the interests of the 
consignors. As stated in Jn re Mandell, Spector, Rudolph 
Co., 24 Agric. Dec. 651, 695-696, 701 (1965), affirmed sub 
nom. Mandell, Spector, Rudolph Co. v. United States, 364 
F.2d 889 (C.A. 3): 


zxkweewnwkk xk 


In determining the sanction to be imposed herein, it must 
be kept in mind that the major violations of the Act found 
herein, that is, the violations of section 2 (4) thereof, are, 
in our opinion, the most serious and flagrant type possible 
under the Act. Such violations involve the breaches of fi- 
duciary duty by an agent to his principal . . . The relation- 
ship of respondent to the shippers here was one of trust 
and confidence calling for a high degree of care, honesty 
and loyalty to the consignors. . . . 


Taking all these factors into account, the sanction recommended by 
complainant, revocation of respondent’s PACA license, shall be ordered. 

In consequence, respondent cannot again become licensed under the 
Act for two years (7 U.S.C. § 499d). Furthermore, corporate officers 
and any other persons “responsibly connected” with respondent cannot 
be licensed under the Act for two years; cannot work for another PACA 


5. Although respondent’s license is not presently in effect, it has been held that a termi- 
nated PACA license can be revoked. See, M& H Produce Co., 34 Agric. Dec. 700, 750 
(1975), aff'd mem., 549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977); J. Aevedo & 
Sons, 34 Agric. Dec. 120, 138-40, aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); and Kafc- 
sak, 39 Agric. Dec. 683, 686 (1980), aff'd, No. 80-3406 (6th Cir. 1981). 
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licensee for one year; and may be employed by a licensee after one year, 
only if their employment is approved by the Secretary, and satisfactory 
bond is furnished by their employer covering that part of their employ- 
ment that is within two years of the order of revocation (7 U.S.C. 
§§ 499d and 499h (b) ). 


ORDER 


Respondent’s license is revoked. 

This Order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice, this Decision will become final with- 
out further proceedings 35 days after service hereof unless appealed to 
the Secretary by a party to the proceeding within 30 days after service 
as provided in section 1.145 of the Rules of Practice (7 CFR 1.145). 

Copies hereof shall be served upon the parties. [The Decision and Or- 
der became final on January 20, 1983.—Ed.]} 
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REPARATION DECISIONS 
(No. 22,265) 


BRANDT FARMS, INC. v. C.L. FAIN Co., INc. PACA Docket No. 
2-6053. Decided January 6, 1983. 


F.o.b. sale—Inspection, prior to shipping—Unsuitable shipping condition— 
Dismissal of complaint 


Where complainant authorized respondent to handle a shipment of plums on its account 
due to their poor condition, and where respondent dumped part of the shipment, 
complainant claims the temperature was incorrectly reported to it. Since the plums 
were inspected at least one week prior to shipping, it is concluded the plums were in 
unsuitable shipping condition a1.d complainant had not suffered any damages, 
therefore, the complaint is dismissed. 


Edward M. Silverstein, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, Calif., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judiciai Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $2,016 in connection with a transaction, in 
interstate commerce, involving a shipment of plums. 

A copy of the Department’s report of investigation was served on each 
of the parties. Respondent was, also, served with a copy of the formal 
complaint and filed an answer thereto denying any liability to complain- 
ant. 

Since the amount claimed as damages did not exceed $15,000, the 
shortened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR §47.20) was followed. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in 
the case as is the Department’s report of investigation. In addition, the 
parties were given the opportunity to submit further evidence by way of 
verified statements. Complainant filed an opening statement. Respond- 
ent filed an answering statement. Also, complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Brandt Farms, Inc., is a corporation whose mailing 
address is 6040 Avenue 430, Reedly, California 93654. 
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2. Respondent, C. L. Fain Co., Inc., is a corporation whose mailing ad- 
dress is State Farmer’s Market, P. O. Box 585, Forest Park, Georgia 
30050. At all material times, respondent was licensed under the Act. 

3. On or about September 2, 1981, in the course of interstate com- 
merce, complainant by oral contract, sold to respondent 360 cartons of 
plums at $5.00 per carton plus $.60 per carton pre-cooling and palletiza- 
tion for a total f.o.b. price of $2,016. The contract was negotiated by Hu- 
bert H. Nall Co., Inc., a broker located at Forest Park, Georgia. 

4. On or about September 2, 1981, at 4:45 p.m., loading of the 360 
cartons of plums was completed. The plums were part of a lot which had 
been inspected on August 26, 1981, at 12:00 noon. At that time the lot 
was awarded a grade of US #1 standard pack. The inspector noted the 
following “GENERALLY, FIRM, FEW FIRM RIPE GENERALLY 
SHOW 3/4 OR MORE RED SURFACE COLOR DEFECTS WITHIN 
TOLERANCES MEETS CANADIAN IMPORT REQUIREMENTS 
MEETS C.T.F.A.” 

5. The plums arrived at respondent’s location and on September 8, 
1981, at 9:50 a.m., were the subject of a federal inspection. Certificate 
No. E154567 was issued. That inspection certificate reflects the follow- 
ing: 


Condition of | Temperature control unit NOT in operation. 


Equipment: 

Products PLUMS in cartons printed ‘Brandt Farms, Inc., Reedly, 

Inspected: California. Produce of USA’ cartons stamped ‘Casselman 
Plum Net Wt. 28 Lbs., Fed. State Insp. 825-937,’ or 
‘826-937.’ Applicant states 360 cartons. 

Condition Trailer partially unloaded, palletized approximately 19 feet 

of Load: from rear doors, 3 rows, 10 layers lengthwise, 2 pallets wide. 

Condition Well filled. 

of Pack: 

Temperature Top 50°F., Bottom 42°F., adjacent side door. 

of Product: 

Condition: Mosily firm, many firm ripe and distinct red to dark red 
color. Damaged by sunken, spotted discolored areas ranged 
10 to 70% average 40%. Decay ranges 2 to 12% average 7%, 
Blue Mold Rot in mostly early, some advanced stages. 


Remarks: See certificate E1544566 and E154568 for report on lettuce 
and nectarines on above mentioned trailer. 


6. Due to the condition of the plums, the respondent desired to reject 
the plums and communicated such desire to the broker. The broker ad- 


vised the complainant of the results of the federal inspection and quoted 
the temperature of the plums as being 42°F. The complainant in re- 
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sponse thereto authorized the respondent to handle the plums for their 
account. On September 22, 1981, the broker sent the following message 
to the complainant: 


PROGRESS REPORT ON 360 4X4 CASSELMAN: FAIN ADVISED 9/21 THAT HE HAS EXHAUSTED 
ALL AVENUES IN TRYING TO SELL AND STILL HAS 240 ON HAND. ADVISES THAT RETURNS 
COULD BE A DISASTER. REPORTED TO BRANDT FARMS 9/21. 


7. On October 2, 1981, 81 of the cartons of plums were dumped. A 
Dump certificate was issued which reflected the temperature of the 
plums as 37-39°F and the condition of the plums as being 70% decayed. 

8. Or. October 22, 1981, the broker submitted the following message 
to the complainant: 


REFERENCE IN REGARDS TO 360 PLUMS FAIN ADVISES HE IS RE- 
MINTTING [sic] ON FOLLOWING BASIS: 


192 SOLD @ 3.00 = 576.00 
87 SOLD AT 1.50 = 130.50 
81 DUMPED 


360 TOTAL $706.50 
LESS FREIGHT ON 360 at 1.80 — 648.00 


58.50 
LESS 15% COMMISSION 106,00 


LESS INSPECTION ? 


ABOVE RETURN WOULD BE DEFICIT WITH RECXEIVER [sic]. 
SHIPPER ASK IF RECEIVER COULD PLEASE STAND DEFICIT — FAIN 
TO ADVISE 


9. The formal complaint was filed on May 17, 1982, which was within 
nine months of when the cause of action stated herein accrued. 


CONCLUSIONS 


The crux of the complainant’s cause of action is that the respondent, or 
the broker, incorrectly reported the inspection temperature of the plums 
to it and that had it known the correct temperature that it would not 
have agreed to allow the respondent to handle the plums for its account. 
Complainant theorizes that the damage to the plums resulted from ab- 
normal shipping conditions in that the temperature of the plums was 
kept too high. Respondent avers that the complainant was informed that 
the preliminary inspection report was that the temperature of the plums 
was 42°F and that that statement was accurate. Moreover, contrary to 
complainant’s assertion, the temperature of the plums as reported on the 
final inspection certificate is not necessarily indicative of the carrying 
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temperature of the truck in that it had to be opened for some time while 
the lettuce and nectarines which were also loaded on it were unloaded 
before the plums could be reached. It is noted that neither party sub- 
mitted a temperature chart or some other evidence of high transit tem- 
perature. Moreover, the amount of damage on the plums is not explained 
by the relatively moderately high temperature (only approximately 14° 
higher than the normal carrying temperature of 36°F at one location) at 
the inspection. Rather, we think that the damage to the plums emanated 
from problems existing prior to their being shipped on the truck. The 
plums were shipped from storage and apparently were not freshly 
picked because the complainant established that the plums had been fed- 
erally inspected while in storage at least a week prior to their being 
shipped. Since it appears from the amount of damage reflected in the 
destination point inspection certificate that the plums were in unsuita- 
ble shipping condition, we conclude that the complainant was not 
“duped” into agreeing to having the plums handled for its account and 
that it has not suffered any damages as a consequence of this transac- 
tion. Accordingly the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 
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(No. 22,266) 


LeRoy DYAL, JR., INC. v. PHILLIP R. WELLER, d/b/a RICHARD 
WELLER. PACA Docket No. 2-5996. Decided January 6, 1983. 


F.o.b. sale—Breach of contract, failure to prove—Liability for full contract 
price 


Where respondent failed to prove damages of a breach of contract by complainant, re- 
spondent is obligated for the full contract price of the first load of potatoes. 


F.o.b. sale—Acceptance—Warranty of suitable shipping condition, breach 
of—Dismissal, as to the second load 


Where respondent failed to communicate a rejection to complainant for the second load of 
potatoes, he is obligated for the full contract price less provable damages. Since 
none of the potatoes were usable and transportation services were normal, it is 
found complainant breached the warranty of suitable shipping condition. Therefore, 
since respondent’s damages equal the contract price, the complaint must be dis- 
missed. 


Edward M. Silverstein, Presiding Officer. 
Complainant and Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $6,495.31, in connection with two 
transactions, in interstate and foreign commerce, involving shipments 
of potatoes. 

Respondent was served with a copy of the complaint and, at first, 
failed to file a timely answer. However, before a Default Order could be 
issued, it moved to reopen after default. An order permitting such re- 
opening was issued on February 11, 1982. Subsequent thereto, respond- 
ent filed a timely answer denying any liability to complainant. Both par- 
ties were served with copies of the Department’s report of investigation. 

Since the amount claimed as damages did not exceed $15,000.00, the 
shortened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR §47.20) was followed. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in 
the case, as is the Department’s report of investigation. In addition, the 
parties are given the opportunity to submit further evidence by way of 
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verified statements. Complainant filed an opening statement, respond- 
ent an answering statement, and complainant a statement in reply. Re- 
spondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, LeRoy Dyal, Jr., Inc., is a corporation whose mailing 
address is Box 394, Cranbury, New Jersey 08512. 

2. Respondent, Phillip R. Weller, is an individual doing business as 
Richard Weller, whose mailing address is Box 313, Warehouse Point, 
Connecticut 06088. At all pertinent times, respondent was licensed un- 
der the Act. 

3. On or about July 3, 1981, in the course of interstate and foreign 
commerce, complainant, by oral contract, sold two truckloads of bulk, 
85% U.S. No. 1, 1 5/8” minimum round white potatoes to respondent at 
$5.25 per bulk hundredweight f.o.b. One load weighed 640.5 cwt., and 
was invoiced on No. 31887 for a total price of $3,362.63. The other load 
weighed 596.7 cwt., and was invoiced on No. 31886 for a total price of 
$3,132.68. 

4. The 640.5 cwt. load was inspected at Elizabeth City, North Caro- 
lina, between 5:00 and 6:15 p.m., on July 3, 1981, with the following re- 
sult insofar as concerns “Quality and Condition:” 


Generally firm, mostly slightly dirty few dirty, fairly 
well to well shaped. Grade defects average within toler- 
ance. Average 1% soft rot. Mostly slightly to moderately 
some badly bruised. 


The potatoes were shipped in a truck bearing Florida license No. 
E26089 which was operated by a Bruce Wetherall, and owned by Dick 
Weller, Inc., a company located at respondent’s address. Upon arrival at 
respondent’s customer, Laurentide Potato Chips, in Laval, Quebec, Can- 
ada, on July 7, 1981, the potatoes were the subject of another inspec- 
tion. That inspection reflected the condition of the pack as follows: 
“Clean, approximately half carlots unloaded when inspection started. 
Bulk loud [sic].” The condition of the potatoes was as follows: “Ranging 
from 5% to 41%, average 18% decay.” No grade defects were in evi- 
dence. 

5. The 596.7 cwt. load was inspected at Elizabeth City, North Caro- 
lina, between 8:00 and 9:30 a.m., on July 4, 1981, with the following re- 
sult insofar as concerns “Quality and Condition:” 


Generally firm, slightly dirty, fairly well to well shaped. 
Grade defects average within tolerance. Average 1% soft 
rot. Mostly slightly to moderately some badly skinned. 





140 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 42 A.D. 138 

The potatoes were shipped in a truck bearing Florida license No. 
R45142 operated by a Mr. LaFleche, and owned by Dick Weller, Inc. On 
July 5, 1981, the potatoes were transferred to a truck bearing Florida li- 
cense No. M12454, at Warehouse Point, Connecticut, because of me- 
chanical failures in the original truck. The load of potatoes, upon arrival 
at respondent’s customer, Laurentide Chips, Laval, Quebec, Canada, on 
July 7, 1981, was the subject of an inspection. That inspection, based 
upon “a restricted sample from top specimens at rear end and front end 
only,” reflects the condition as follows: “Ranging from 50% to 90% 
average 70% decay.” No grade defects were in evidence. The tempera- 
ture of the potatoes is listed as 22° - 27°C (72° - 81° F). By telephone 
on July 7, 1981, respondent notified complainant that there was a prob- 
lem with the load of potatoes. No rejection was made or communicated 
to complainant. On July 8, 1981, this load of potatoes was dumped at 
Warehouse Point, Connecticut, and Dump Certificate No. 81402 was is- 
sued. The inspector noted the condition as follows: “Slimy Soft Rot in 
various stages.” He listed the temperature as “62° F to 74° F.” 

6. On July 9, 1981, respondent notified complainant of the dumping 
of the 596.7 cwt. load of potatoes. 

7, A formal complaint was filed on September 14, 1981, which was 
within nine months of when the causes of action stated herein accrued. 


CONCLUSIONS 


This case concerns two loads of potatoes purchased by respondent 
from complainant and shipped to Canada. Each load must be dealt with 
individually. 

Insofar as concerns the first load of potatoes, involving 640.5 ewt, 
there does not seem to be any dispute that the potatoes were received 
and accepted. Having accepted the potatoes, respondent is obligated to 
complainant for the full purchase price, or $3,362.63, less any provable 
damages resulting from a breach of contract by complainant. Since, ir- 
respective of any allegation pertaining to a breach of contract by com- 
plainant, respondent has not submitted any evidence as to such damage 
and, therefore, has failed to prove damages, he is obligated for the full 
contract price. Respondent’s failure to pay complainant the $3,362.63 is 
a violation of section 2 of the Act for which reparation, plus interest, 
should be awarded. 

Insofar as concerns the second load of potatoes, involving 596.7 cwt., 
there is a dispute as to whether the potatoes had been accepted. How- 
ever, it does not appear, even had he intended to do so, that respondent 
ever communicated a rejection to complainant. Such notice is required in 
order for there to be a lawful rejection under the Act. Stonoca Farms 
Corp. v. Clary, 33 Agric. Dec. 956 (1974). We, therefore, must find that 
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the potatoes were accepted. Having accepted the potatoes, respondent is 
obligated to complainant for the full contract price less provable dam- 
ages. The evidence, i.e., the Dump Certificate submitted by respondent 
makes clear that respondent had to dump the whole 596.7 cwt. load of 
potatoes within five days after their shipment. It seems apparent, there- 
fore, since none of the potatoes was usable and since the evidence indi- 
cates normal transportation services that the potatoes in this load were 
not in suitable shipping condition. From this we must conclude that 
complainant breached its contractual obligations with regard to them. 
Since complainant breached its contractual obligations, respondent is 
entitled to damages. The general measure of such damages is the differ- 
ence between the goods actually delivered and the value the goods would 
have had if they were as agreed to by the parties. Nat7. Pro. Dist., Inc. v. 
Davis Brokerage Co., 25 Agric. Dec. 268 (1966). In this case, none of the 
potatoes on this load was usable. We find, therefore, that respondent’s 
damages equal the contract price between the parties. Consequently, the 
complaint concerning this load must be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $3,362.63, with interest thereon at the rate 
of 13% per annum from August 1, 1981, until paid. 


Copies of this order shall be served on the parties. 
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(No. 22,267) 


GEORGIA VEGETABLE Co., INC. v. GATOR PRODUCE SALES, Inc. PACA 
Docket No. 2-5956. Decided January 6, 1983. 


F.o.b. sale—Rejection, unreasonable—Inspection, incorrect load—Liable 
for contract price 


Where complainant proved respondent’s rejection was without reasonable cause since the 
peppers inspected were not shipped by complainant. Therefore, respondent is liable 
to complainant for the contract price of shipment A less the sum already remitted. 


F.o.b. sale—Rejection, not wrongful—Resale, prompt and proper—Not 
liable 


Where complainant refused respondent’s rejection of a load of peppers due to poor trans- 
portation conditions, and where upon inspection, it is found even though the pep- 
pers were late the decay was excessive, it is concluded the rejection was not wrong- 
ful. Since complainant had not disputed respondent’s resale, it is found the resale 
was prompt and proper and respondent is without further liability to complainant 
as to shipment B. 


Andrew Y. Stanton, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $6,889 in connection with the sale 
of two truckloads of peppers in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying liability 
to complainant. 

Since the amount claimed as damages in the formal complaint does 
not exceed $15,000, the shortened procedure provided in section 47.20 
of the Rules of Practice (7 CFR 47.20) is applicable. Pursuant to such 
procedure, the parties were given the opportunity to file additional evi- 
dence and to submit briefs, but declined to do so. 


FINDINGS OF FACT 


1. Complainant, Georgia Vegetable Co., Inc., is a corporation whose 
address is P.O. Box 2037, Tifton, Georgia. 
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2. Respondent, Gator Produce Sales, Inc., is a corporation whose ad- 
dress is 500 N.W. 12th Avenue, Pompano Beach, Florida. At the time of 
the transactions alleged herein, respondent was licensed under the Act. 

3. On June 15, 1981, complainant sold to respondent, by oral con- 
tract, a truckload of bell peppers consisting of 250 cartons for $2,000, 
f.o.b. (hereinafter referred to as “shipment A”). According to the bill of 
lading, the peppers were loaded on a truck operated by Valley Dispatch, 
bearing Minnesota license tag PRL 4468. Shipment A was transported 
to respondent’s customer, Chandler-Topic Co., Inc., Plymouth, Minne- 
sota. The peppers were received and accepted upon their arrival. 

4, On June 17, 1981, respondent called complainant and complained 
that shipment A had arrived showing problems. Respondent claimed 
that the peppers had been federally inspected and showed decay of 15 to 
51%, average 32% Bacterial Soft Rot in early stages, including 23% af- 
fecting stems only, with the remainder affecting pods and calyxes. This 
information was based on a federal inspection of peppers taken on June 
17, 1981. The inspection report reveals the following, in pertinent part: 


MARKET Minneapolis, Minnesota 
DATE June 17, 1981 

HOUR 10:30 A.M. 

RECEIVER Janwar, Inc. 

ADDRESS Minneapolis, Minnesota 
APPLICANT Chandler Topic Co. Inc. 
ADDRESS Plymouth, Minnesota 
SHIPPER Gator Produce 

ADDRESS Andersonville, Georgia 
CAR NO. TRAILER LIC. XXX 

KIND XXXX 

WHERE INSPECTED Receiver’s warehouse 
Condition of Equipment. XXX 


zkkewewke Kk Kk * 


Remarks: Applicant states this product was unloaded from trailer with Min- 
nesota license PTV 3401. 


Complainant refused to accept responsibility for any defects in the 
peppers and insisted on being paid the full contract price. 

5. On June 24, 1981, complainant sold to respondent, by oral con- 
tract, a truckload of bell peppers consisting of 422 cartons plus ice for 
$5,076.50, f.o.b. (hereinafter referred to as “shipment B”). According to 
the bill of lading, the peppers were loaded on a truck with a Minnesota li- 
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cense tag PTV 3841. Shipment B went to respondent’s customer, Chand- 
ler-Topic Co., Inc., Plymouth, Minnesota, via the trucker, Valley Dis- 
patch. 

6. Shipment B arrived at the place of business of respondent’s custom- 
er, Chandler-Topic Co., Inc., on June 28, 1981, a Sunday. While still in 
the truck, the peppers were subjected to a federal inspection on June 29, 
1981, at 9:00 a.m. The results of the inspection were as follows, in perti- 
nent part: 


zkkweetwkk xk 


TRAILER LIC. Mn PTV 3841 

KIND Mechanical refrigerator 

WHERE INSPECTED Receiver’s parking lot 

Condition of Equipment: Mechaical [sic] unit not in operation 


Products Inspected: Sweet PEPPERS in cartons printed “Vegetables 1 1/9 
BU: and marked to denote “large” and labeled with the numbers “36” or 
eee gies 


Condition of Load: Partly unloaded in front of trailer, remainder lengthwise 
6 and 7 rows, 6 to 8 layer. Load extends from rear doors to side door of trail- 
er. 


Condition of Pack: Each lot: Well filled. 


Temperature of Product: Next to rear doors bottom layer 61°, top 62°. 5th 
layer 61°F. At side door bottom layer 61°, top 57°, 4th layer 52°F. 


Condition: Peppers: Average 4% turning red. From 64 to 90%, average 
81% Bacterial Soft Rot in various stages, including 4% affecting stems only, 
remainder affecting walls or calyxes. Remainder fresh, firm, crisp and green 
color. . . 


Remarks: This inspection and certificate restricted to product in upper 4 lay- 
ers of load. 


7. After the inspection, respondent called complainant and relayed 
the results. Complainant refused to accept responsibility for any defects 
in the peppers and insisted on being paid the full contract price. 

8. Respondent has, to date, paid complainant $187.50, including 
$162.34 for shipment A and $25.16 for shipment B, leaving $6,889 
which complainant claims to be due and owing. 

9. A formal complaint was filed on October 27, 1981, which was with- 
in nine months from the time of the alleged causes of action herein ac- 
crued. 


CONCLUSIONS 


This case involves two truckloads of peppers sold by complainant to re- 
spondent on June 15, 1981, for $2,000 f.o.b. (shipment A) and on June 
25, 1981, for $5,076.50, f.0.b. (shipment B). Respondent claims that 
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when each shipment arrived at the place of business of its customer, 
Chandler-Topic Co., Inc., Plymouth, Minnesota, it was federally in- 
spected and found to be in a deteriorated condition. Respondent con- 
tends that it contacted complainant by telephone and rejected the pep- 
pers. Complainant denies that it is responsible for any excessive deterio- 
ration in the peppers, claiming that if the peppers suffered condition de- 
fects, they were caused by problems in transportation. Complainant con- 
tends that it properly refused respondent’s rejections of shipments A 
and B. Therefore, the essential question herein with respect to both ship- 
ments is whether respondent justifiably rejected them. 

As the party alleging that respondent rejected the peppers without 
reasonable cause, complainant has the burden of proving, by a prepon- 
derance of the evidence, the allegations of the complaint, including the 
contract terms and its compliance therewith. In proving compliance 
with the contract, complainant must establish that the peppers were in 
suitable shipping condition ' at the time they were placed on board the 
truck. Heggeblade-Marguleas-Tenneco, Inc. v. Fisher Foods, Inc., 33 
A.D. 1443 (1974). 

The basis for respondent’s rejection of shipment A is a June 17, 1981, 
federal inspection which disclosed extensive condition defects. However, 
the inspection reveals that the produce was unloaded at the time of the 
inspection, therefore, leaving us without any clear indication that the 
produce inspected was actually that shipped by complainant. Mario 
Saikhon v. Russel-Ward Co., Inc., 34 A.D. 1940 (1975). In addition, the 
inspection report does not show that the shipper was complainant but, 
rather, that respondent was the shipper and Chandler-Topic Co., Inc., 
the receiver. The report does say, under “Remarks”, that the applicant 
states that the peppers were unloaded from a truck bearing Minnesota li- 
cense tag PTV 3401. However, complainant’s bill of lading indicates that 
the peppers were loaded onto a truck with Minnesota license tag PRL 
4468. Therefore, we cannot accept the June 17, 1981, inspection as cov- 
ering the peppers contained in shipment A. Since respondent has not put 
forth any additional justification for rejecting shipment A, we must con- 
clude that complainant has sustained its burden of proving that respond- 
ent’s rejection was without reasonable cause. Consequently, respondent 
is liable to complainant for the contract price of shipment A in the 
amount of $2,000, less the sum already remitted of $162.34 (see Finding 
of Fact 8), or $1,837.66. 


1. The Departmeni’s regulations provide that in an f.o.b. sale, as here, goods are to be 
placed free on board the truck or car at shipping point, in suitable shipping condition (7 
CFR 46.43 (i) ), which is defined as meaning “that the commodity at the time of billing, is 
in a condition which, if the shipment is handled under normal transportation service and 
conditions, will assure delivery without abnormal deterioration at the contract destination 
agreed upon between the parties.” (7 CFR 46.43 (j) ). 
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Respondent’s justification for its rejection of shipment B is a federal 
inspection taken on June 29, 1981. The results of that inspection show 
extremely poor condition; an average of 81% Bacterial Soft Rot (Finding 
of Fact 6). There is no question of the identity of the produce inspected, 
as the inspection was made on produce located on a truck bearing Minne- 
sota license tag PTV 3841, the same number set forth in complainant’s 
bill of lading. However, complainant claims that it is not responsible for 
the defects because they were caused by problems in transportation. 

Complainant contends that when it sold shipment B to respondent, it 
told respondent that it was assuming that delivery would take place on 
Friday, June 26, 1981. Since shipment B was not delivered until June 
28, 1981, complainant denies any liability for its condition. Complain- 
ant’s argument might have merit if the June 29, 1981, inspection had 
not revealed such overwhelming decay or if the temperatures had been 
substantially higher than a 52°F. to 62°F. range. It is our conclusion 
that, even if shipment B did arrive two days late, the extent of the decay 
found to be present by the federal inspection makes it clear that, if ship- 
ment B had arrived on Friday, June 26, 1981, the peppers would still 
have been excessively decayed, warranting their rejection. Inter Har- 
vest, Inc. v. Vegetable Market of Cleveland, Inc. , 34 A.D. 697 (1975). 

Complainant claims in its informal complaint that it was told by 
Chandler-Topic Co., Inc., the receiver, that the truck containing ship- 
ment B was “pumping temperature as high as 77°.” Complainant offers 
no evidence to substantiate this claim, such as a Ryan tape or an affida- 
vit from Chandler-Topic Co., Inc. Even if we assume that such a state- 
ment was made, there is no evidence showing how Chandler-Topic Co., 
Inc., became aware of the alleged 77° temperature. Complainant’s alle- 
gation cannot, therefore, be accorded significant weight. 

We conclude that, based on the June 29, 1981, federal inspection re- 
sults, respondent’s rejection of shipment B was not wrongful. Respond- 
ent was, thus, required only to use reasonable care in making prompt 
and proper disposition of the rejected peppers. Dixon Tom-A-Toe Com- 
panies, Inc. v. M&R Tomato Distributors, 17 A.D. 682 (1958). Respond- 
ent claims that it sold the 422 cartons of peppers in shipment B for an 
average of only $.03 each, for a total of $12.66, resulting in a remittance 
to complainant of $12.66 plus $12.50 for ice, or $25.16. This amount 
was included in the $187.50 payment made to complainant (see Finding 
of Fact 8). The amount derived on resale is reasonable in light of the ex- 
tremely poor condition of the peppers. In addition, although complain- 
ant has contested the rejection, it has not disputed respondent’s resale. 
We, therefore, hold that respondent’s resale was prompt and proper. Ac- 
cordingly, respondent is without further liability to complainant regard- 
ing shipment B. 
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We have concluded that respondent is liable to complainant for 
$1,837.66 for shipment A and is without liability for shipment B. Re- 
spondent’s failure to pay complainant the sum of $1,837.66 is a violation 
of section 2 of the Act, for which reparation should be awarded, with in- 
terest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $1,837.66, with interest thereon at the rate 
of 13% per annum from July 1, 1981, until paid. 

Copies of this order shall be served on the parties. 


(No. 22,268) 


PURE GOLD, INC. v. TRADE WEST MERCHANDISING, INC. PACA Docket 
No. 2-5909. Decided January 6, 1983. 


F.o.b. sale—One shipment, paid in full—Two shipments, no dispute— 
Breach of contract, failure to submit evidence of loss—Reparation 
awarded 


Where complainant sold to respondent four shipments of California citrus. As to one ship- 
ment, complainant was paid in full. As to two other shipments, since there was no 
dispute respondent is obligated for the full contract price. And, as to the last ship- 
ment, evidence was submitted on behalf of damages due to abnormal temperatures. 
Evidence of loss due to complainant’s breach of contract as to the brand and size was 
not submitted. Since complainant’s breach of contract cannot be held to be a cause 
of damage to respondent, respondent is obligated for the full purchase price of the 
lemons. 


Edward M. Silverstein, Presiding Officer. 
James Good, San Bernadino, Calif., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A timely 
complaint was filed in which complainant sought reparation against re- 
spondent in the amount of $22,351.00 in connection with 4 shipments of 
citrus fruit in interstate and foreign commerce. 
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A copy of the report of investigation was served upon each of the par- 
ties. The respondent also was served with a copy of the formal com- 
plaint. It filed an answer thereto alleging payment of $10,724.24, and 
denying any further liability to the complainant. 

Although the amount claimed in the complaint exceeds $3,000.00, the 
parties have waived oral hearing and, therefore, the shortened proce- 
dure provided in section 47.20 of the Rules of Practice (7 CFR §47.20) 
was followed. Under this procedure, the verified pleadings of the parties 
are considered a part of the evidence in the case, as is the Department’s 
report of investigation. In addition, the parties were given the oppo-ztu- 
nity to submit further evidence in the form of verified statements. Al- 
though complainant did make a submission in response to such a solicita- 
tion, the statement was not verified; therefore, it is not considered as 
evidence. Respondent did not make any submissions. Neither party filed 
a brief. 


FINDINGS OF FACT 


1. Complainant, Pure Gold, Inc., is a corporation whose mailing ad- 
dress is P.O. Box 40, Redlands, California 92373. 

2. Respondent, Traue West Merchandising, Inc., is a corporation 
whose mailing adcress is 333 S.W. Fifth, Suite 620, Portland, Oregon 
97204. At all materiai tices, respondent was licensed under the Act. 


3. On or about February 13, 1981, in the course of interstate and for- 
eign commerce, complainant, by oral contract, sold respondent 1400 car- 
tons of minneola tangelos for a total free alongside steamer (“f.a.s.”) 
Long Beach, California, price, including temperature recorder, of 
$11,145.00. The shipment was received and accepted by respondent. 

4. On or about March 3, 1981, in the course of interstate and foreign 
commerce, complainant, by oral contract, sold respondent 1008 cartons 
of Pride of LaVerne Brand Lemons sizes 95-115, no more than 300 car- 
tons of 140 size, at $5.25 per carton f.o.b. dock Long Beach, California. 
Respondent confirmed this order by telegram. The lemons were loaded 
into two containers, each packed by a separate packing house. One con- 
tainer had 150 cartons of the 140 size; the second had 276 of the 140 
size. As to the first container, there is no mention in the complaint; as to 
the second container, complainant billed respondent, on or about March 
6, 1981, as follows: 


MR LEMON LEMONS C05 5-1 


42 CARTON US. #1 95 5.2500 220.50 
186 US. #1 115 5.2500 976.50 
276 US. #1 140 5.2500 1449.00 


2646.00 
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BKG. SFLA 6631 BUYER TO INSURE 

VOYAGE 18 FOR MARINE/WAR/DELAY 

SEAL 1916634 TEMP. RECORDER 30.00 
110766 CHART 80304 


504* * EST FRT $181.44 2,676.00 
GREAT AMER INS CO PURE GOLD INC 

INSURED VALUE 2,646.00 

CONTINGENCY INS 


5. On March 3, 1981, complainant sent respondent a telegram con- 
cerning the overshipment of the 140 size. Also on that day, respondent 
sent complainant a response, by telegram, as follows: 


WE ARE FACING A SERIOUS PROBLEM WITH OUR CUSTOMER IN THE UK SINCE HE MAY RE- 
JECT ALL LEMONS SIZE 140 IN THE 2 20 FT CONTAINERS SAILING ON HOEGH ‘MERCHANT’ 
V-18. WE STATED VERY SPECIFICALLY IN OUR SALES CONFIRMATION TO THIS CUSTOMER 
THAT HE WOULD BE RECEIVING BRAND PRIDE OF LAVERNE FCY GRADE SIZES 90-115. IN THE 
PROCESS OF ESTABLISHING A GOOD BUSINESS RELATIONSHIP WITH THIS CUSTOMER IN 
LONDON, WE HAVE FOUND THAT IT IS IMPERATIVE TO BE VERY SPECIFIC IN FOLLOWING THE 
DETAILS HE REQUESTS FOR EACH ORDER, SUCH AS CARRYING TEMP, SIZE, BRAND, GRADE, 
ETC. 


WE ASSUMED THAT THE DETAILS OF OUR TLX NO. 2357 OF 25 FEBRUARY CONFIRMING THE 
PURCHASE OF 2—20 FT CONTAINERS PRIDE OF LAVERNE LEMONS SIZES 95-115 WOULD BE 
WOULD BE [SIC] FOLLOWED BY PURE GOLD WITHOUT DIFFICULTY SINCE WE HEARD NOTH- 
ING FROM YOU TO THE OPPOSITE. 


WE CERTAINLY UNDERSTAND THE DIFFICULTIES YOUR END WITH AVAILABLE SIZES AND 
BRANDS CHANGING DAILY. WE ARE INTERESTED IN WORKING WITH YOU IN FINDING THE 
METHOD WHEREBY WE CAN SATISFY OUR COMMITTMENT [sic] TO OUR VERY PARTICULAR 
EUROPEAN CUSTOMERS AND YET NOT PLACE UNREASONABLE DEMANDS UPON YOU. 


WE ARE INTERESTED IN YOUR COMMENTS. 


6. On or about April 6, 1981, upon receipt, the lemons in the two con- 
tainers were inspected in England. In pertinent part, the report pro- 
vides: 


kkeeweekk k 


We found the lemons were generally in a good condition 
and firm to the touch, but each carton examined contained 
an excessive amount of wasty/decayed fruit. 


In addition, we noted on the calyxes of some sound fruit 
there was white mould growth and on some Lemons the 
skins were marked by brown blemishes. 


The waste in the Lemons mainly took the form of blue/ 
green and white mould growths, the fruit being soft in way 
of these areas. 


Pulp temperature of the Lemons taken during our survey 
were found to range from 10.5 to 11°C. 


xkkekwekwekwk xk 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 42 A.D. 147 
We conducted a waste count of a representative proportion 
of the lemons and found the following waste per centages 
[sic]: 
Count Waste Percentage 
95 14,92 


115 10.73 
140 10.00 


Following our survey the contents of Container No. LHCU. 
21005-7 namely 504 cartons were repacked, and we give 
below the outturn from the repacking operation: 


No. of No. of Ctns. 
Cartons Out-turned. 
Count Repacked Sound. 
95 41 34 
115 186 172 
140 277 263 


Oe Re, TR Ce 


We were able to inspect copies of the Ryan Recorder 
graphs * * * [TJhe temperature recorded by the Ryan Re- 


corder in Container No. LHCU. 210052 revealed this had 
only occasionally been at the recommended carriage tem- 
perature of 44°F and was usually above this temperature 
and on the 14th to 17th March, 1981 was 50°F and re- 
mained above 44°F until the trace ran off the Ryan Re- 
cording graph paper. 


It therefore seems likely that the deterioration of the 
lemons ex [sic] Container No. LHCU. 210052-7 has oc- 
curred as a result of the fruit being carried at the incorrect 
carriage temperature. 


zxkweenwenwk xk 


7. On or about March 6, 1981, in the course of interstate and foreign 
commerce, complainant, by oral contract, sold respondent 1250 cartons 
of minneola tangelos for a total f.o.b. dock Long Beach, California, price, 
including temperature recorder, of $6,080.00. The shipment was re- 
ceived and accepted by respondent. 

8. On or about March 30, 1981, in the course of interstate and foreign 
commerce, complainant, by oral contract, sold respondent 500 cartons of 
Pride of LaVerne lemons for a total f.o.b. dock Long Beach, California, 
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price of $2,450. Respondent received and accepted the lemons and on or 
avout October 9, 1981, paid respondent in full. 

9. On or about December 3, 1981, complainant received a further pay- 
ment from respondent in the amount of $8,274.24. 

10. The formal complaint was filed on September 28, 1981, which 
was within nine months of when the causes of action stated herein ac- 
crued. 


CONCLUSIONS 


The complaint filed herein involves 4 shipments of California citrus. 
As to one of these shipments, respondent has paid complainant in full; 
and as to two of the others, there does not appear to be any dispute and 
respondent is thus obligated for the full contract prices. 

The only dispute between the parties appears to involve a container of 
504 cartons of lemons shipped on or about March 3, 1981. On that same 
date, there was another container purchased by respondent from com- 
plainant also containing 504 cartons of lemons. As to this container, the 
complainant filed no complaint. Insofar as concerns the container at is- 
sue, respondent claims that complainant shipped the wrong brand, that 
it also shipped 126 cartons too many of one size, and that the lemons, in 
addition, were damaged. As to the damage, it appears that this resulted 
from shipping conditions since the Ryan recorder reflected abnormally 
high temperatures. Thus, since it was an f.o.b. shipment, the damage 
was respondent’s responsibility. F. H. Hogue Produce Co. v. Zepeda, et 
al., 30 Agric. Dec. 1071 (1971). 

Insofar as concerns the alleged shipment of the wrong brand and the 
overshipment of 140 size lemons, respondent has not submitted any evi- 
dence of loss because of such breaches of contract by complainant. Such 
evidence, at the very least, would have had to have included evidence 
that the lemons were rejected by respondent’s customer because of the 
breaches. But respondent did not even make such an allegation. Com- 
plainant’s breach cannot, therefore, be held to be a cause of damage to 
respondent. Having failed to prove it was damaged as a consequence of 
any breach of contract by complainant, respondent is, therefore ob- 
ligated for the full purchase prices of the lemons. Stockton Tomato v. Al- 
bee Tomato, 28 Agric. Dec. 1051 (1969). 

Consequently, we hold that respondent is obligated to pay complain- 
ant the remainde.: of the full contract prices for the three shipments of 
fruit for which it as failed to make full payment, $11,145 for the Feb- 
ruary 13, 1981, shipment, $2,676 for the March 3, 1981, shipment, and 
$6,080 for the March 6, 1981, shipment, less respondent’s payment of 
$8,274.24, or $11,626.76. Respondent’s failure to pay complainant the 
$11,626.76 is a violation of section 2 of the Act for which reparation, 
plus interest, should be awarded. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay com- 
plainant, as reparation, $11,626.76, with interest thereon at the rate of 
13 percent per annum from April 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 


(No. 22,269) 


FRANK W. THOMPSON & SONS, INC. v. ROLAND MARKETING, INC. PACA 
Docket No. 2-6085. Decided January 6, 1983. 


Rejection, proper—Incorrect accountings, lack of proof—Dismissal of 
complaint 


Where respondent rejected two truckloads of potatoes from complainant, and where com- 
plainant requested respondent’s customer handle the potatoes for its account, but 
was dissatisfied with respondent’s settlement. It is concluded, since complainant did 
not submit proof respondent’s accountings were incorrect, the complaint should be 
dismissed. 


Edward M. Silverstein, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $2,284.93 in connection with transactions, in 
interstate commerce, involving two truckloads of potatoes. 

A copy of the Department’s report of investigation was served on each 
of the parties. Respondent was also served with a copy of the formal 
complaint and filed an answer thereto denying any liability to complain- 
ant. 

Since the amount claimed as damages did not exceed $15,000.00, the 
shortened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR §47.20) was followed. Pursuant to this procedure, the 
verified pleadings of the parties are considered part of the evidence in 
the case as is the Department’s report of investigation. In addition, the 
parties were given the opportunity to submit further evidence by way of 
verified statement but neither did so. Also, neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Frank W. Thompson & Sons, Inc., is a corporation 
whose mailing address is Baker, Minnesota 56513. 

2. Respondent, Roland Marketing, Inc., is a corporation whose mail- 
ing address is 1331 Water St., N.E. Rm. 1A, Minneapolis, Minnesota 
55413. At all material times, respondent was licensed under the Act. 

3. On or about September 1, 1981, complainant sold to respondent, as 
a sample, 1 truckload of commercial grade bulk dry red potatoes which 
weighed 417.1 cwt at an f.o.b. price of $4.00 per cwt. The truckload of 
potatoes was shipped to respondent’s customer, Harvard Farms, Inc., 
d/bla The Kate Company, Inc., Plover, Wisconsin. It was received on 
September 2, 1981, and accepted. 

4, Subsequent to acceptance of the sample load, respondent, by oral 
contract, on September 2, 1981, purchased two more truckloads of pota- 
toes from complainant which weighed 456 cwt and 434.1 cwt respective- 
ly. Respondent specified that the potatoes were to be size A commercial 
grade dry bulk red potatoes. The price was $4.00 f.0.b. net, and the pota- 
toes were to be shipped to respondent’s customer, Harvard Farms, Inc., 
d/b/a The Katz Company, Inc., Plover, Wisconsin. One truckload of the 
potatoes was shipped on September 2, 1981, the other on September 3, 
1981. 

5. Upon arrival of each of the two truckloads, there was a prompt re- 
jection communicated by telephone to complainant. Complainant re- 
quested that no federal inspection be conducted and agreed that re- 
spondent’s customer, Harvard Farms, Inc., should handle the potatoes 
for its account. This agreement was confirmed in writing by respondent 
on September 4, 1981. That “CLAIM NOTIFICATION” provides as fol- 
lows: 


NO USDA INSPECTION REQUIRED PER OUR AGREEMENT! HARVARD 
FARMS Will work out And [sic] do the best they can. Both Loads [sic] Show- 
ing [sic] mostly ‘B’ Size [sic] & off color REDS — Both loads Not [sic] as de- 
scribed by you before Shipping [sic] — Will ADVISE & REMIT ASAP 


In the appropriate boxes on this form the following was checked 
off: “Handling for account of shipper” and “Handling for protection of 
shrinkage and labor.” 

6. On or about November 5, 1981, respondent submitted a check to 
complainant in the amount of $2,943.87. This represented payment in 
full for the September 1 load in the amount of $1,668.40, and settle- 
ments in the amounts of $603.08 and $672.39 on the September 2, and 
September 3, loads. Accompanying the check was the following account- 
ing: 





154 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 42 A.D. 152 


File #2506 [September 2, 1981, load] 
453.6 cwt DLVD Wet 
DAGGETT TRUCK 
— 453.6 cwt @ 1.75 = 793.80 
LAY OVER Chg 100.00 


893.80 


Roland Mkt 
20 X 453.6 90.72 


RECEIVED 
3.50 cwt DLVD @ 453.6 1587.60 


LESS Fgt-Bkg 984.52 


Total due Thompson 603.08 

File #2517 [September 3, 1981, load] 
433.8 cwt DLVD Wet. 

Holiday Express 

433.8 cwt @ 1.75 = 759.15 


Roland Mkt 
20 x 433.8 cwt = 86.76 


RECEIVED 
3.5 cwt DLVD @ 433.8 = 1518.30 


LESS Fgt — Bkg 845.91 
Total Due Thompson 672.39 


7. An informal complaint was filed on February 26, 1982, which was 
within nine months of when the causes of action stated herein accrued. 


CONCLUSIONS 


Apparently, this case involves a situation where 2 truckloads of pota- 
toes were properly rejected and where the shipper agreed to have the 
loads handled for his account and then was dissatisfied with the settle- 
ment sent him. The burden of proof rests on the complainant as the mov- 
ing party to prove that respondent’s accounting was incorrect. L. Torn & 
Son v. Gerber, 20 Agric. Dec. 790 (1961). It has submitted no proof of 
this. In point of fact, complainant did not even counter any of the aver- 
ments made in respondent’s answer as to the parties’ business dealings. 
We must, therefore, find in respondent’s favor. Accordingly, the com- 
plaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order should be served on the parties. 
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(No. 22,270) 


GARDEN STATE FARMS, INC. v. JOHNSTON-GIBSON SALES COMPANY. 
PACA Docket No. 2-6045. Decided January 7, 1983. 


F.o.b. sale—Delivered sale—Lenticels, field related problem—Breach of 
contract—Reparation awarded 


Where respondent sold to. complainant a truckload of potatoes that failed to grade U.S. No. 
1, it is found the potatoes were in unsuitable shipping condition due to a field relat- 
ed problem. Therefore, respondent breached its contract with complainant and is re- 
sponsible for damages suffered as a consequence of that breach. 


Edward M. Silverstein, Presiding Officer. 
Frank V. Charles, Chelsea, Mass., for complainant. 
Thomas R. Oliveri, Newport Beach, Calif., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


Tnis is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $2,963.75 in connection with a transaction, 
in interstate commerce, involving a shipment of potatoes. 

A copy of the Department’s report of investigation was served on each 
of the parties. Respondent was, also, served with a copy of the formal 
complaint and filed an answer thereto denying any liability to complain- 
ant. 

Since the amount claimed as damages did not exceed $15,000.00, the 
shortened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR §47.20) was followed. Pursuant to this procedure, the 
verified pleadings of the parties are considered part of the evidence in 
the case as is the Department’s report of investigation. In addition, the 
parties were given the opportunity to submit further evidence by way of 
verified statements. Complainant filed an opening statement, respond- 
ent an answering statement, and complainant a statement in reply. Each 
party also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Garden State Farms, Inc., is a corporation whose 
mailing address is 3655 Lawrence Street, Philadelphia, Pennsylvania 
19148. 
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2. Respondent, Johnston-Gibson Sales Company, is a partnership con- 
sisting of Charles W. Gibson, Don M. Johnston, and Gerald A. Johnston, 
whose mailing address is P.O. Box 65, Edison, California 93220. At all 
material times, respondent was licensed under the Act. 

3. On or about April 29, 1981, respondent, in interstate commerce, by 
oral contract, sold complainant one truckload of potatoes consisting of 
960 50 pound cartons of Long White U.S. No. 1 California potatoes at an 
agreed f.o.b. price, including temperature recorder, of $6,742.50. The 
broker who negotiated the contract was George Haddad, 231 E. Imperial 
Highway, Suite 230, Fullerton, California 92635. 

4. The potatoes were inspected at their shipping point, Edison, Cali- 
fornia, on April 29, 1980. The certificate, No. D 126906, reflects that 
the cartons were marked “Top J. US NO 1,” and graded “U.S. NO 1, 2 
INCH MIN SIZE A.” 

5. The potatoes arrived on May 4, 1981, and were inspected on May 5, 
1981, in Philadelphia, Pennsylvania. The inspection certificate, E 
023032, in pertinent part, provides: 


Condition of 
Equipment: Temperature control unit in operation. 


Products 

Inspected: Long White POTATOES in cartons printed ‘Top J, U.S. No. 
1, California Potatoes net wt. 50 lbs., Johnston Farms, Edi- 
son, California. Applicant’s count: 800 cartons 


xwenenwkwew et 


Temperature of 
Product: Various locations: 65° F, 69° F, 71° F and 72° F. 


zxkaeenwkk xe 


Quality: Generally slightly skinned, mostly well, some fairly well 
shaped. Grade defects average 4% mostly sunburn, some me- 
chanical damage. 


Condition: Generally firm. Damage by enlarged lenticels from 5 to 24% 
average 13%. Average less than 1% soft rot. 


Grade: Meets quality requirements but fails to grade U.S. No. 1, Size 
A, 2 inch or 4 ounce minimum only account condition. 


Remarks: Inspection made during process of unloading. 


6. In Agriculture Handbook No. 479, Market Diseases of Potatoes, is- 
sued by the Agricultural Research Service, U.S. Department of Agricul- 
ture, the following is stated, at page 61, with regard to enlarged lenticels 
on potatoes: 
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Enlarged lenticels detract from the appearance of the 


tubers and may serve as entrance points for soft rot bac- 
teria and other decay micro-organisms. 


Symptoms 


Lenticels normally are inconspicuous on tubers, but un- 
der high moisture conditions they rise about one-sixteenth 
inch and form numerous whitish protuberances over the 
tuber surface (pl. 10, F). If tubers are held in moist atmos- 
pheres, these elevated areas remain whitish, but when the 
tuber dries, they become skin color, open, and somewhat 
depressed. They make excellent openings for micro-organ- 
isms, particularly soft rot bacteria. Once infection occurs, 
soft decayed tissue develops around the lenticels. If these 
infected tubers are held at moderate temperatures, the de- 
cay usually dries, leaving moderately large round areas 
over the tuber’s surface. Sometimes these areas contain 
white starchy material. When the tubers are held at exces- 
sively high temperatures, decay may cause considerable 
damage. 


Causal Factors 


Enlarged lenticels may occur when tubers are harvested 
from heavy and water saturated soils, when they are sub- 
merged too long in deep washing vats, or when they are 
packaged wet and held in moistureproof containers for 
long periods. Lenticel enlargement also can occur when the 
plants are growing if carbon dioxide concentrations in the 
soil increase to 5 percent even though adequate oxygen is 
present. 


Control 


Avoid potatoes from wet areas of fields. Do not leave 
tubers in deep washing vats longer than necessary. Do not 
package them while wet and then only in ventilated bags. 
Avoid conditions that may cause carbon dioxide accumula- 
tion. 


7. Complainant paid respondent the full amount of respondent’s in- 
voice ($6,742.50), and in addition paid freight in the amount of 
$2,600.00 to Cornucopia Transportation, Inc., P.O. Box 157, Salinas, 
California 93902. Proceeds received from the sale of the potatoes were 
$7,087.50. 
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8. The informal complaint was filed on January 4, 1982, which was 
within nine months of when the cause of action stated herein accrued. 


CONCLUSIONS 


This matter involves a load of potatoes shipped from California to 
Pennsylvania. The first issue in dispute was whether the agreement be- 
tween the parties involved the grade of the potatoes. Complainant al- 
leges that the potatoes were to grade U.S. No. 1; an allegation which the 
respondent denies. We are compelled to find in complainant’s favor on 
this issue. Our finding is based primarily on respondent’s actions in 
packing the potatoes in cartons marked “U.S. No. 1,” and in submitting a 
shipping point inspection grading the potatoes as U.S. No. 1. 

The next issue for decision is whether the damage found on the desti- 
nation point inspection was a field related, or transit related, fault. Com- 
plainant takes the former position; respondent the latter. The inspector 
found that the potatoes failed to grade U.S. No. 1 because of the amount 
of enlarged lenticels. Enlarged lenticels are a field related problem. See 
Agriculture Handbook No. 479, Market Diseases of Potatoes. They are 
generally caused by high soil moisture prior to harvesting, or water-log- 
ging in washers during processing prior to shipment. Thus, while the 
high temperatures during shipment may have aggravated the problem 
with this load, the basic fault was inherent in the load prior to shipment. 
The potatoes were therefore in unsuitable shipping condition and re- 
spondent, as shipper, breached its contract with complainant. It is, 
hence, responsible for the damages complainant suffered as a conse- 
quence of this breach. 

Respondent does not challenge the accounting submitted by complain- 
ant. There, complainant indicated it suffered a loss of $2,963.75. We 
find that respondent’s failure to pay complainant this amount is a viola- 
tion of section 2 of the Act for which reparation plus interest should be 
awarded. 


ORDER 


Within 30 days from the date of this order, respondent shall pay com- 
plainant, as reparation, $2,963.75, with interest thereon at the rate of 
13 percent per annum from June 1, 1981, until paid. 

Copies of this order shall be served on the parties. 
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(No. 22,271) 


HEIDEMA FRUIT AND PRODUCE Co. v. ROLAND MARKETING, INC. PACA 
Docket No. 2-6028. Decided January 7, 1983. 


Purchase price, paid in full—Price difference—Written reply, failure to 
make—Dismissal of complaint 


Where respondent wrote to complainant notifying it of the price differences between the 
original agreed prices and the invoice prices of seven loads of apples it had pur- 
chased and paid for, and where complainant failed to make a written reply to re- 
spondent’s letter, it is found the prices respondent contends, are the original prices 
and are correct, and the complaint should be dismissed. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $966.50 in connection with the sale 
of 7 loads of apples in interstate commerce. 

A copy of the Department’s report of investigation was served upon 
the parties. A copy of the formal complaint was served upon respondent 
which filed an answer thereto denying liability to complainant. 

The amount involved herein does not exceed $15,000.00 and the 
shortened method of procedure provided in the Ruies of Practice (7 CFR 
47.20) is therefore applicable. Under this procedure, the verified plead- 
ings of the parties are considered a part of the evidence in the case as is 
the Department’s report of investigation. In addition, the parties were 
given an opportunity to file evidence in the form of sworn statements, 
however, neither party did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Heidema Fruit and Produce Company is a corpora- 
tion whose address is P.O. Box 812, Holland, Michigan. 

2. Respondent, Roland Marketing, Inc., is a corporation whose ad- 
dress is 1331 Water Street N.E., Room 1-A, Minneapolis, Minnesota. At 
the time of transactions involved herein respondent was licensed under 
the Act. 
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3. On or about October 17, 1981, complainant sold te respondent and 
shipped to respondent’s customer Fairway Foods, in Fargo, North Da- 
kota, one truckload of apples as follows: 


100 M. 4/10 # Jonathan USF 2 1/4” and up at $7.00. 
150 M. 12/3 # Jonathan USF 2 1/4” and up at $6.50. 
100 M. 4/10 # McIntosh USF 2 1/4” and up at $7.00. 
100 M. 12/3 # McIntosh USF 2 1/4” and up at $6.50. 
325 M. 8/5 # D.R. Delicious USF 2 1/4” and up at $7.50. 


Complainant sent respondent an invoice covering these apples on Octo- 
ber 19, 1981, which showed prices as set forth above, except that the 
100 4/10 McIntosh were shown at $7.75, the 100 12/3 McIntosh were 
shown as $7.25, and the 325 12/3 Delicious were shown at $7.75. 

4. On or about October 19, 1981, complainant sold to respondent and 
shipped to respondent’s customer Fairway Foods, in Northfield, Minne- 
sota, a truckload of apples as follows: 


225 M. 4/10 # D.R. Delicious at $7.50. 

100 BUCTN. Jonathan at $6.50. 

153 M. 12/3 # Jonathan USF 2 1/4” and up at $6.50. 
200 M. 4/10 # Jonathan USF 2 1/4” and up at $7.00. 

12 M. 12/3 # D.R. Delicious USF 2 1/4” and up at $7.00. 


Complainant invoiced respondent on these apples on October 21, 
1981, at the same prices and amounts as shown above except that the 
225 4/10 Delicious were shown at $7.75, the 12/3 Delicious were shown 
as 20 cartons for $7.00, and the 153 12/3 Jonathans were shown as 150 
cartons. 

5. On or about October 28, 1981, complainant sold to respondent and 
shipped to respondent’s customer Red Owl Stores, Hopkins, Minnesota, 
400 M. 8/5# D.R. Delicious USF 2 1/4” and up at $7.50. Complainant in- 
voiced respondent for these apples on October 29, 1981, at $7.75. 

6. On or about October 28, 1981, complainant sold to respondent and 
shipped to respondent’s customer Red Owl Stores, in Fargo, North Da- 
kota, 400 M. 8/5 # D.R. Delicious USF 2 1/4” and up at $7.50. Com- 
plainant invoiced respondent for these apples on October 29, 1981, at 
$7.75. 

7. On or about November 5, 1981, complainant sold to respondent 
and shipped to respondent’s customer, Red Owl Stores, in Fargo, North 
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Dakota, 400 N. 8/5 # D.R. Delicious USF 2 1/4” and up at $7.50. Com- 
plainant invoiced respondent for these apples on November 6, 1981, at 
$7.75. 

8. On or about November 5, 1981, complainant sold to respondent 
and shipped to respondent’s customer, Red Owl Stores, in Hopkins, Min- 
nesota, 500 M. 8/5 # D.R. Delicious USF 2 1/4” and up at $7.50. Com- 
plainant invoiced respondent for these apples on November 6, 1981, at 
$7.75. 

9. On or about November 6, 1981, complainant sold to respondent 
and shipped to respondent’s customer, Red Owl Stores, in Hopkins, Min- 
nesota, 850 M. 8/5 # D.R. Delicious USF 2 1/4” and up at $7.50. Com- 
plainant invoiced respondent for these apples on November 9, 1981, at 
$7.75. 

10. The total purchase price of the apples sold by complainant to re- 
spondent was $29,403.50. Respondent has paid complainant this 
amount in full. 

11. The formal complaint was filed on March 29, 1982, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The formal complaint, which is sworn to by complainant’s president 
G. G. Heidema alleges that the apples were sold to respondent at invoice 
prices totaling $30,370.00. The informal complaint, however, is less 
definite. Such informal complaint, in the form of a letter from G. G. 
Heidema to the Department, dated January 5, 1982, states in relevant 
part as follows: 


One of our customers, Roland Marketing Inc., of Minne- 
apolis, Minnesota, has been negligent in informing us of 
changes in paying our invoices. This same company has 
never sent us confirmations of the shipments that they 
have received; yet they have continued to accept ship- 
ments of the same produce without ever notifying us of 
any incorrect billings. The prices were checked at the time 
of ordering and again when the manifest was passed. 


Respondent states in the answer sworn to by its president, Larry R. 
Meuers, that the prices billed by complainant to respondent were in 
some cases not the same prices that were agreed to and that, when the 
errors were discovered by respondent, prompt objection was made both 
verbally and in writing. Respondent additionally alleges at several 
points in the proceeding that the prices were originally agreed upon be- 
tween respondent’s president and an employee of complainant named 
Fred. Although complainant does not deny that the original prices were 
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agreed upon between its employee, Fred, and respondent, at no time dur- 
ing the proceeding did complainant submit an affidavit from such em- 
ployee. 

Included as part of the report of investigation is a December 18, 1981, 
letter from respondent to complainant stating in relevant part as fol- 
lows: 


On September 29th, and 30th we discussed and you gave 
me prices for a promotion to run from October 12, 1981 
through purchases of October 23, 1981 on the following 
items at the following prices which I confirmed to you on 
October 2, 1981. All are FOB less our $.15. [Respondent 
then sets forth a table showing prices of the various sizes 
and varieties of apples which it purchased. The prices con- 
form to those which respondent contends it agreed to and 
which are set forth in the findings of fact.] 


These prices were again confirmed twice during the pro- 
motion with (your man at the time) Fred! 


Beginning with your file #2581, at the beginning many in- 
voices were correct but later in file #2612, etc. you in- 
voiced some items different on each file . . . 


On October 27, 1981 I called you personally after telling 
Fred on many occasions the previous week that Washing- 
ton Delicious apple prices were now delivered in for the 
same or less then (sic) yours and for extra fancy grade. I 
told you that if we had even the slightest chance of keep- 
ing the business we could not go up but we should go down. 
That same day you called me back and told me to leave the 
price the same on the 8/5 Delicious at $7.50 FOB. 


Respondent submitted as an exhibit to its answer a copy of a letter dat- 
ed October 30, 1981, which it sent to complainant. This letter states in 
relevant part as follows: 


Dear Fred: 

As Larry indicated to you on tuesday [sic], we, [sic] this 
week again are in receipt of invoices, billing some items in- 
correct. The prices on this deal per Tim are as we told 
you: [Here the same table of prices is set out as in respond- 
ent’s December 18, 1981, letter. ] 


These prices were in effect for shipping through October 
23, 1981 the only item that remains the same is the Deli- 
cious for Red Owl per Tim and Larry, also on this past 
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tuesday [sic]. Please check with Tim again, we can’t rebill 
our customersprices [sic] other than those agreed and con- 
firmed. We are changing these and any others billed incor- 
rectly to the correct ones. 

Thanks Mike Battagila 


Complainant made no reply to this letter, although the invoices on the 
shipments made in early November of 8/5 # Delicious apples which were 
shipped to Red Owl Stores showed the prices still at $7.75 per container 
instead of $7.50 figure which respondent maintains was the figure 
agreed upon. However, it is entirely possible that these invoices were 
mailed out prior to receipt of respondent’s October 30, 1981, letter. 

The real question in this proceeding is, of course, what were the origi- 
nal prices agreed upon between the parties. The evidence bearing on this 
is meager. However, complainant’s failure to make any written reply to 
respondent’s letter of October 30, 1981, leads us to find in favor of re- 
spondent’s contention as to the prices for which the subject commodities 
were originally sold. In addition, we find that the quantity of cartons in 
the October 19, 1981, shipment was as affirmed by respondent. The 
complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 22,272) 


HORWATH AND CoO., INC., a/t/a GONZALES PACKING Co. v. SAMUEL SIMON 
PETRO d/b/a SAM PETRO PRODUCE. PACA Docket No. 2-5990. 
Decided January 7, 1983. 


Acceptance—Damages, failure to prove—Breach of contract, failure to 
prove—Liable for contract price 


Where respondent accepted two truckloads of tomatoes and failed to prove a breach of con- 
tract by complainant, respondent is liable for the contract price of the tomatoes. 


Andrew Y. Stanton, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, Calif., for complainant. 
Thomas B. “Tody” Dupont, Houston, Tex., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $9,319.00 in connection with the 
sale of two truckloads of tomatoes to respondent in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to complainant. 

Since the amount claimed as damages does not exceed $15,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, complainant filed 
an opening statement and a brief. Respondent elected not to submit any 
additional evidence in the form of verified statements and did not file a 
brief. 


FINDINGS OF FACT 


1. Complainant, Horwath and Co., Inc., a/t/a Gonzales Packing Co., is 
a corporation whose address is P.O. Box 58, Gonzales, California. 


2. Respondent, Samuel Simon Petro d/b/a Sam Petro Produce, is an 
individual whose address is 2518 Airline, Houston, Texas. At the time of 
the transactions involved herein, respondent was licensed under the Act. 

3. On September 2, 1981, complainant, by oral contract, sold to re- 
spondent two truckloads of tomatoes for a tutal of $9,319.00, f.o.b. The 
tomatoes were shipped, in interstate commerce, to respondent, who re- 
ceived and accepted them. 

4, To date, respondent has failed to make payment for the two truck- 
loads of tomatoes at issue. 

5. An informal complaint was filed on December 18, 1981, which was 
within nine months from the time the cause of action herein accrued. A 
formal complaint was filed on February 8, 1982. 


CONCLUSIONS 


Respondent admits that it purchased, received, and accepted the two 
truckloads of tomatoes as alleged in the complaint. Respondent’s only 
defense, as set forth in its answer, is that the tomatoes did not make 
grade, were soft, dried-up, old, and had no sales value. Therefore, claims 
respondent, the contract price for the tomatoes is subject to adjustments 
and offsets. 
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Since respondent admittedly accepted the tomatoes, it became liable 
for the contract price, less damages due to any breach of contract by 
complainant. Respondent has the burden of proving the breach and dam- 
ages by a preponderance of the evidence. Branix Trucking v. Cumber- 
land Produce, 41 A.D. 1814 (1982). 

Complainant has submitted an affidavit from its president, Stephen 
Horwath, who dealt with respondent concerning the two truckloads of 
tomatoes at issue. Horwath denies receiving any notification from re- 
spondent as to any condition problems regarding the tomatoes. Horwath 
states that at all times complainant was expecting payment in full. Re- 
spondent has not submitted any evidence whatsoever, apart from its an- 
swer. It is apparent that respondent has failed to sustain its burden of 
proving a breach of contract on the part of complainant. Therefore, re- 
spondent is liable for the contract price of $9,319.00, and its failure to 
pay such sum is a violation of section 2 of the Act, for which reparation 
should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $9,319.00, with interest thereon at the rate 
of 13% per annum from October 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 


(No. 22,273) 


KERN RIDGE GROWERS, INC. v. GARDEN STATE FARMS, INC. PACA 
Docket No. 2-6041. Decided January 7, 1983. 


Rejection, untimely—Transit conditions, abnormal—Breach of contract, 
failure to prove—Liable for full contract price—Counterclaim, dismissed 


Where respondent is deemed to have accepted a shipment of carrots by failing to communi- 
cate a timely rejection and failed to prove complainant breached the contract, re- 
spondent is obligated to complainant for the full contract price of the carrots. As a 
consequence, respondent’s counterclaim is dismissed. 


Edward M. Silverstein, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, Calif., for complainant. 
Frank V. Charles, Everett, Mass., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $5,067.00 in connection with a shipment of 
carrots in interstate commerce. 

A copy of the Department’s report of investigation was served on both 
parties. Also, respondent was served with a copy of the formal complaint 
and filed an answer thereto denying any liability to complainant. Re- 
spondent, in addition, counterclaimed against complainant in the 
amount of $2,575.00 in connection with the same shipment of carrots. 

Since the amount claimed as damages does not exceed $15,000.00, the 
shortened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR §47.20) was followed. Under this procedure, the verified 
pleadings of the parties are considered part of the evidence in the case, 
as is the Department’s report of investigation. In addition, the parties 
were given the opportunity to submit further evidence by way of veri- 
fied statements. Complainant filed an opening statement, respondent an 
answering statement, and complainant a statement in reply. Each of the 
parties also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Kern Ridge Growers, Inc., is a corporation whose 
mailing address is P.O. Box 455, Arvin, California 93203. 

2. Respondent, Garden State Farms, Inc., is a corporation whose mail- 
ing address is 3655 S. Lawrence Street, Philadelphia, Pennsylvania 
19148. 

3. At all material times, both parties were licensed under the Act. 

4. On or about July 15, 1981, in the course of interstate commerce, 
complainant sold respondent 850 sacks of carrots as follows: 


Quan- Unit 

tity Description Brand Price Total Price 
200 Poly 48/1 Cello Carrot Kern’s Pride $6.15 $1,230.00 
150 Poly 24/2CelloCarrots Kern Ridge 6.15 922.50 
200 Poly 25#JumboCarrots Kern Ridge 3.15 630.00 
300 Poly 50#JumboCarrots Kern Ridge 6.15 1,845.00 

[ 4,627.50 

Precooling 375.00 

Ice 42.00 

Recorder 22.50 


$5,067.00 





KERN RIDGE GROWERS v. GARDEN STATE FARMS 
Cite as 42 A.D. 165 

The term of sale was f.o.b. Arvin, California, net 30 days. 

5. The contract between the parties was negotiated by the Produce 
Center, a broker, located at P.O. Box 37, Salinas, California 93902, 
which, on July 15, 1981, issued a Confirmation of Sale and Invoice 
which reflected the above. 

6. The carrots, after having been pre-cooled, were loaded on board a 
piggyback trailer on July 15, 1981, at 4:00 p.m., and transported to 
Philadelphia, Pennsylvania, arriving on July 20, 1981. The temperature 
chart reflects that the temperature of the van was 75°F upon loading, 
was reduced to about 35°F within about 6 hours (10:00 p.m., July 15, 
1981) and remained at that temperature for the next 109 hours when it 
rose to about 50°F (11:00 a.m., July 20, 1981) where it remained for 
about 20 more hours (7:00 a.m., July 21, 1981). 

7. The temperature recorder was properly operating. 

8. The temperature of the load is inconsistent with normal transpor- 
tation service. 

9. There is no evidence of any transit delays. 

10. The carrots were made available for unloading at 11:11 a.m. on 
July 20, 1981. At 11:30 a.m. on July 21, 1981, a federal inspection was 
done. That inspection, in pertinent part, reflects as follows: 


zkxkweewekkkk 


Temperature of Product: Various locations: 62°F 
Condition: Each lot: Generally firm. 
50 lb. bag lot: Soft Rot from 2 to 8% in most samples, some 
none, average 3%. 
25 lb. bag lot: Soft Rot from 2 to 6% in most samples, some 
none, average 3%. 
48 - 1lb. bag lot: Soft Rot from 2 to 8%, average 6%. 
24 - 2lb. bag lot: Soft Rot from 2 to 12%, average 8%. 
Each lot: Bacterial Soft Rot in various stages, mostly early. 


11. Respondent notified the broker as to the condition of the carrots 
on July 21, 1981. The broker notified the complainant as to the condi- 
tion of the carrots on July 22, 1981, at 11:05 a.m. 

12. The load of carrots was reconditioned with a loss of 8,732 pounds 
out of a total shipment of 36,800 pounds. After normal shrinkage of 
8,096 pounds, a total of 19,972 pounds was available for resale and was 
sold for 24 cents per pound, or $4,793.28. Respondent’s expenses were 
$479.32 as to the sale. . 

13. The informal complaint was filed on November 3, 1981, which 
was within nine months of when the cause of action stated herein ac- 
crued. 
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CONCLUSIONS 


The first issue which we must decide is whether respondent accepted 
the carrots. The carrots were made available for unloading at 11:00 a.m. 
on July 20, 1981. It was, apparently, not until the next day that re- 
spondent inspected them since the federal inspection did not take place 
until 11:30 a.m. on July 21, 1981, or about 24 hours later. Moreover, the 
results of the inspection were not conveyed to complainant until 11:05 
a.m. on July 22, 1981, or 48 hours after the load was made accessible to 
respondent.’ Under the Regulations, the failure to communicate a rejec- 
tion to a shipper within 8 hours after the load is made available to a re- 
ceiver is deemed to be acceptance of the load. 7 CFR §§46.2 (bb), (cc) and 
(dd). It is, therefore, found that respondent accepted the carrots. 

Having accepted the carrots, respondent is obligated to the complain- 
ant for the full contract price less damages sustained as a result of any 
breach of contract by complainant. Rocky Ford Dist. Co. v. Angel Pro- 
duce, 29 Agric. Dec. 93 (1970). The respondent has the burden of proof 
on these matters. The Growers-Shipper Pot. Co. v. Southw. Pro. Co., 28 
Agric. Dec. 511 (1969). 

The temperature recorder indicates that, for the first 6 hours, and the 
last 20 or so hours, the temperature on the truck was abnormally high, 
i.e., it exceeded the normal carrying temperature of 34°F as called for on 
the Bill of Lading. The abnormally high temperature during this period 
of time was apparently the result of an improperly operating refrigera- 
tion unit on the truck since there does not appear to be any other ex- 
planation for it. Respondent’s argument that the high temperatures dur- 
ing the first 6 hours resulted from improper precooling is inconsistent 
with the facts because first, it doesn’t explain the high temperatures for 
the last 20 or so hours, and secondly the temperature chart does not 
show a gradual reduction of the temperature over the first 6 hours but a 
dramatic drop in the sixth hour from 75°F to 38°F. These facts are con- 
sistent with an improperly functioning refrigeration unit. Under these 
circumstances, we cannot say that the complainant failed to ship the car- 
rots in suitable shipping condition.” 

Inasmuch as respondent has failed to prove that complainant breached 
their contract, it is obligated to complainant for the full contract price, 
or $5,067.00. We find that respondent’s failure to pay complainant the 


1. The communication to the broker on the day of the inspection was still more than 8 
hours after the load was made accessible to respondent. However, such communication to 
the broker, in any event, would not satisfy the Act’s requirement to convey a rejection to 
the shipper. Stonoca Farms Corp. v. Clary, 33 Agric. Dec. 956 (1974). 

2. Suitable shipping condition means that the commodity is in a condition “which, if 
handled under normal transportation service and conditions, will assure delivery without 
abnormal deterioration at the contract destination agreed upon between the parties.” 7 
CFR 46.43 ()). 
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$5,067.00 is a violation of section 2 of the Act for which reparation, plus 
interest, should be awarded. 

As a consequence of the above, it is obvious that the respondent’s coun- 
terclaim must be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall pay com- 
plainant $5,067.00, as reparation, plus interest from September 1, 1981, 
until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 


(No. 22,274) 


MILLER’S BROKERAGE, INC. v. PALERMO-CASCIO, INC. PACA Docket No. 
2-6021. Decided January 19, 1983. 


Purchase price, failure to pay in full—Inaccurate invoices, failure to 
prove—Inaccurate freight charge, failure to prove—Breach of contract, 
untimely notice—Overcharge for freight—Reparation awarded 


Where complainant claims respondent had a balance due on six truckloads of fruits and 
vegetables, and respondent failed to prove the produce was paid in full, a freight 
charge was inaccurate, and prompt notice was given to complainant it breached the 
contract, and where respondent was overcharged for freight since the charge con- 
sisted of produce sold to someone else, it is concluded, respondent shall pay com- 
plainant the difference between the invoice and what it had paid already, minus the 
freight overcharge. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 
Justin J. Johl, Kansas City, Mo., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $1,822.15 in connection with bal- 
ances claimed due on the purchase price of six truckloads of mixed fruits 
and vegetables shipped in interstate commerce. 
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A copy of the Department’s report of investigation was served upon 
the parties. A copy of the formal complaint was served upon respondent 
which filed an answer thereto denying liability to complainant. 

The amount involved herein does not exceed $15,000.00 and the short- 
ened method of procedure provided in the Rules of Practice (7 CFR 
47.20) is therefore applicable. Pursuant to such procedure the parties 
were given an opportunity to file additional evidence in the form of 
sworn statements. However, neither party did so. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Miller’s Brokerage, Inc. is a corporation whose ad- 
dress is 600 North Ohio, Salina, Kansas. 

2. Respondent, Palermo-Cascio, Inc., is a corporation whose address is 
301 Walnut Street, Kansas City, Missouri. At the time of the transac- 
tions involved herein respondent was licensed under the Act. 

3. On or about February 9, 1981, through June 6, 1981, complainant 
sold to respondent and shipped from loading points in the State of Texas 
to respondent’s place of business in Kansas City, Missouri, six truckloads 
of mixed fruits and vegetables for which respondent was invoiced in the 
total amount of $24,286.20 inclusive of freight. 

4. Respondent has paid complainant $22,464.05 for the six loads of 


mixed produce. 
5. The informal complaint was filed on November 6, 1981, which was 
within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent alleges that payment in full has been made to complainant 
for all fruits and vegetables received from complainant. In support of 
this contention respondent attached as exhibits to its sworn answer 
copies of checks drawn by respondent and made out to complainant, and 
extending from March 2, 1981 through August 3, 1981. The total 
amount of these checks, $41,140.23, substantially exceeds the invoice 
price of the six truckloads of mixed produce which formed the basis of 
complainant’s action herein. However, there is no way to relate the 
checks submitted by respondent to the individual invoices which form 
the basis of complainant’s complaint. Since the record shows that there 
were other sales by complainant to respondent during the period of time 
in question, the cancelled checks submitted by respondent do not prove 
that the six shipments of produce were paid for in full. 

Respondent does make some specific allegations as justification for un- 
derpayment as to two of complainant’s invoices. In regard to complain- 
ant’s invoice number 36, dated May 25, 1981, and covering a shipment 
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of produce made on May 21, 1981, respondent alleges that $36.00 was 
deducted for inaccuracies on the invoice. A copy of the invoice which re- 
spondent attached as an exhibit to its answer shows that the inaccuracy 
alleged is in the amount of freight charged, which respondent claims 
should have been $280.50 rather than $318.00. However, respondent 
does not state why the amount of freight shown on the invoice is inaccu- 
rate, nor does respondent present us with any other rationale for its re- 
duction of such freight. We conclude that respondent has failed to sus- 
tain its burden of proving that such invoice is inaccurate. 

In addition, respondent alleges that several reductions should be made 
on complainant’s invoice number 39. Three of these reductions have to 
do with alleged shortages in the number of cartons of produce received 
by respondent. However, respondent has made no showing that it gave 
prompt notice to complainant of these alleged breaches of contract. See 
Wholesale Produce v. Juhl & Son, 25 A.D. 1385 (1966). We conclude 
that respondent is barred from any remedy for this alleged breach. See 
UCC §2-607 (3) (a). 

Respondent also states that it deducted $450.00 from the amount stat- 
ed to be due ($4,537.55) on invoice number 39. Respondent points out 
that the produce covered by this invoice was shipped freight collect and 
that the total freight bill was $1,300.00. However, respondent states 
that 280 cartons of cantaloupes which were included on the truck were 


delivered to someone else in the Kansas City area and that, consequent- 
ly, the $1,300.00 in freight which respondent paid, partially covered 
produce sold by complainant to someone else. Complainant’s reply to 
these allegations of respondent’s was included in a letter from complain- 
ant to the Department: 


All loads are sold f.o.b. and they have agreed, by receiv- 
ing standard memorandum of sale to pay fully the amount 
agreed on by both parties, regarding the freight. Any dif- 
ference was deducted from total of invoice sent to them. 


The standard memorandum of sale referred to by complainant is iden- 
tical, in the quantities and prices of produce listed, to complainant’s in- 
voice. However, complainant’s invoice has typed at the bottom of the list 
of produce, prior to the entrance of the total of the purchase prices, the 
words “LESS FREIGHT (364.00)”. The total amount stated on complain- 
ant’s invoice does not, however, include a deduction of $364.00, or for 
any other amount, for freight. The report of investigation contains a 
copy of a bill of lading covering the produce in question. Such bill of lad- 
ing lists identically the same produce as is shown on complainant’s in- 
voice except that there is included on such bill of lading a total of 280 ad- 
ditional cartons of cantaloupes. The c.o.d. freight total shown on the bill 
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of lading is $1,300.00 and such $1,300.00 is shown as being applicable to 
the entire shipment including the 280 extra cartons of cantaloupes. We 
conclude from all of the evidence that respondent was overcharged for 
freight. Since the shipment of produce was a mixed shipment, the car- 
tons containing various types of produce undoubtedly weighed different 
amounts. It is therefore impossible for us to say exactly what portion of 
the $1,300.00 in freight applies to the 280 cartons of cantaloupes which 
were shipped to another of complainant’s customers. If all of the cartons 
had weighed the same amount then the amount of freight applicable to 
such 280 cartons would have been $365.82. In the light of this we do not 
think that the $450.00 deducted by respondent is unreasonable. Fur- 
thermore, complainant was fully apprised of respondent’s contentions in 
regard to the freight but failed to submit evidence that a different 
amount should apply to the 280 extra cartons of cantaloupes. We con- 
clude that respondent is entitled to a deduction of $450.00 from the to- 
tal due on the six invoices which are the subject of the complaint. 

The total of the six invoices is $24,286.20. As we have before stated, 
respondent is entitled to a deduction from this amount of $450.00. This 
leaves the amount of $23,836.20 as the amount due on the six invoices. 
Of this amount respondent has paid complainant $22,464.05. This 
leaves an amount still due and owing to complainant of $1,372.15. Re- 
spondent’s failure to pay complainant such amount is a violation of sec- 


tion 2 of the Act for which reparation should be awarded to complainant 
with interest. 


ORDER 


Within thirty days from the date of this order, respondent shal! pay to 
complainant as reparation, $1,372.15, with interest thereon at the rate 
of 13 percent per annum from July 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 22,275) 


D’ARRIGO BROS. CO. OF CALIFORNIA v. COLONIAL STORES and/or L & M 
BROKERAGE Co., INc. PACA Docket No. 2-5836. Decided Janu- 
ary 31, 1983. 


Acceptance, by unloading—Incompatible ethylene gas-producing 

produce—Abormal temperatures—Transportation service and 

conditions, abnormal—Breach of warranty, not applicable—Liable for full 
purchase price—Dismissal as to the broker 


Where the subject lettuce was shipped with incompatible ethylene gas-producing produce 
and due to abnormal temperatures, it is found the transportation service and condi- 
tions were not normal. Therefore, since respondent Colonial Stores accepted the let- 
tuce and has not proven a breach of warranty, it is liable to complainant for the full 

‘ purchase price of the produce. It is also found, since Colonial Stores is liable for the 
purchase price, the complaint against L & M Brokerage should be dismissed. 


George S. Whitten, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, Calif., for complainant. 
Respondents, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $1,050.00 against respondent Colonial Stores, and in 
the alternative against respondent L & M Brokerage Co., Inc., in connec- 
tion with a transaction in interstate commerce involving the sale of 200 
cartons of lettuce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon both respondents which filed answers thereto denying lia- 
bility to complainant. 

The amount claimed as damages in the complaint does not exceed 
$3,000.00 and therefore the shortened proceaure provided in section 
47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Under this 
procedure, the verified pleadings of the parties are considered a part of 
the evidence, as is the Department’s report of investigation. In addition, 
the parties were given the opportunity to file evidence in the form of 
sworn statements. Complainant filed an upening statement, and re- 
spondent Colonial Stores filed an answering statement. Complainant 
filed a brief. 
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FINDINGS OF FACT 


1. Complainant D’Arrigo Bros. Co. of California, is a corporation 
whose address is P.O. Box 850, Salinas, California. 

2. Respondent, Colonial Stores, a division of the Grand Union Com- 
pany, is a corporation whose address is 640 Winters Avenue, Paramus, 
New Jersey. At the time of the transaction involved herein this respond- 
ent was licensed under the Act. 

3. Respondent, L & M Brokerage Co., Inc., is a corporation whose ad- 
dress is 3126 North Boulevard, Raleigh, North Carolina. At the time of 
the transaction involved herein this respondent was ticensed under the 
Act. 

4. On or about October 1, 1980, complainant sold to respondent Colo- 
nial Stores, through respondent L & M Brokerage Co., Inc., acting as 
broker, 200 cartons of Andy Boy brand lettuce at $4.50 per carton, plus 
$.60 per carton for vacuum cooling, and $.15 per carton for brokerage, 
or a total of $1,050.00. The lettuce was shipped on October 1, 1980, 
from Salinas, California and was the first commodity loaded onto the 
truck. The bill of lading specified that temperatures were to be main- 
tained between 34 and 36°F. 

5. On October 2, 1980, pursuant to contracts negotiated by respond- 
ent L & M Brokerage Co., Inc., the following commodities were loaded 
onto the same truck for destinations in Raleigh, North Carolina: 


132 cartons size 6 Whitehouse honeydews 
210 cartons size 18 Whitehouse cantaloupes 

(Bill of lading on above specified temperature to be 
maintained between 38 and 40°F) 


84 cartons size 18 Whitehouse cantaloupes 
(Bill of lading on above specified temperatures to be 
maintained between 36 and 38°F) 


150 cartons Sara Bell-bell peppers 
(Bill of lading on above specified temperature to be 
maintained at 40°) 


6. On or about October 8, 1980, the lettuce arrived at respondent 
Colonial Stores’ place of business in Raleigh, North Carolina, and was 
unloaded by respondent Colonial Stores from the truck and placed in 
Colonial Stores’ cooler. At 2 p.m. on the same day, the lettuce was feder- 
ally inspected with the following results in relevant part: 


Products 

Inspected: Film Wrapped LETTUCE, Iceberg Type in cardboard cartons 
printed ‘Andy Boy, Wrapped Lettuce, Growers & Shippers 
D’Arrigo Bros. of California, Salinas, CA. 93901, Shipping in 
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Season from California and Arizona.’ Cartons marked ‘24 
Head Wrapped Lettuce.’ Applicant states 200 cartons. 
Condition 
of Load: Stacked at above location in receiver’s cooler on pallets. 
Condition 
of Pack: Fairly tight. 
Temperature 
of Product: Range 42° to 47°F. at various locations in lot. 


Condition: Heads or portions of heads not affected by condition defects 
are fresh and crisp. Head Leaves: Damage by russet spotting 
ranges 2 to 19 heads per carton, averages 42% including 9% 
serious damage. Decay ranges 1 to 2 heads in most cartons, 
some cartons none, averages 5% Bacterial Soft Rot in vari- 
ous stages, some following russett spotting. 


Lot previously inspected on October 8, 1980 (11:00 a.m.) and 
reported on Federal Certificate No. D 444285. Receiver 
states above lot unloaded from trailer No. E-20949 N. C. 


The “11:00 a.m.” inspection referred to above was actually held at 
11:40 a.m. Although the record does not include a copy of Federal Certif- 
icate No. D 444285, a copy of the Preliminary Restricted Report No. 
A 07412 upon which the Certificate was based was included. That report 
reflected the condition of the lettuce as follows: 


Head or portions of heads not affected by condition defects 
are fresh & crisp. Head leaves: Damage by russet spotting 
from 6 to 12 heads per carton, average 40% including 5% se- 
rious damage. Decay in most cartons 2 to 4 heads, some car- 
tons none, average 9%. 


7. The informal complaint was filed on February 17, 1981, which was 
within 9 months after the cause of action alleged herein accrued. 


CONCLUSIONS 


Respondent Colonial Stores, alleges as a defense to the complainant 
that the 200 cartons of lettuce failed to meet good delivery standards on 
arrival as shown by the Federal inspection taken on October 8, at 11:00 
a.m., and that such lettuce was consequently rejected. Respondent main- 
tains that the unloading of the lettuce was for the purpose of facilitating 
the unloading of other product from the truck. However, J. E. McGee of 
L &M Brokerage Co., Inc., stated in a letter to the Department which 
was included as a part of the report of investigation, that “lettuce was 
first picked up and was loaded in the nose of truck . . .” We find that the 
unloading of the lettuce by respondent Colonial Stores constituted in ac- 
ceptance of the lettuce. Although it is clear from the federal inspection 
of the lettuce made on the day of arrival that defects in the lettuce ex- 
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ceeded the tolerances set forth in the good delivery standards for lettuce 
sold without a U.S. grade specification, such standards are explicitly 
stated to be applicable only if the shipment is handled under normal 
transportation service and conditions. Complainant maintains that the 
transit conditions were not normal in this case due to the fact that the 
lettuce was made a part of a shipment which also contained commodities 
which are incompatible for shipment with lettuce. Specifically, com- 
plainant maintains that some of the commodities loaded onto the truck 
with the lettuce emit ethylene gas which is detrimental to lettuce and 
that the temperature requirements for such commodities are different 
from the requirements for lettuce. The Department’s publication Pro- 
tecting Perishable Foods During Transport by Motor Truck, Agriculture 
Handbook No. 105, states relative to shipment of mixed loads: 


Certain fruits and vegetables produce ethylene gas during 
respiration. Ethylene may bring about premature ripen- 
ing, or it may damage carrots, lettuce, some kinds of flow- 
ers, and some nursery stock. Fruits and vegetables produc- 
ing significant quantities of ethylene are apples, avocados, 
bananas, cantalopes, honeydew melons, peaches, pears, 
plums, and tomatoes ... Ethylene production is less pro- 
nounced at temperatures near freezing than at higher tem- 
peratures. 


The Department’s publication Market Diseases of Beets, Chickery, En- 
dine, Escarole, Globe Artichokes, Lettuce, Rhubarb, Spinach, and Sweet- 
potatoes, Agriculture Handbook No. 155, states that one of the causal 
factors of Russett Spotting is ethylene emanations in storage. Complain- 
ant submitted a copy of a publication of the Agricultural Research Serv- 
ice, U.S. Department of Agriculture, entitled Compatibility of Fruits 
and Vegetables During Transport in Mixed Loads, (ARS 51-48 Septem- 
ber 1972), which gives compatibility groupings for various commodities 
and specifies temperatures for each grouping. We also take official no- 
tice of the publication which superseded that one, which was also pub- 
lished by the Agricultural Marketing Service, U.S. Department of Agri- 
culture, and is entitled Compatibility of Fruits and Vegetables During 
Transport in Mixed Loads (Market Research Report No. 1070, May 
1977.). Neither of these publications includes cantaloupes, honeydews, 
or bell peppers in the compatibility group with lettuce and each specifies 
a temperature of 32° to 34°F. for the group which includes lettuce. 
Complainant also submitted a photocopy of a portion of a private publi- 
cation, Handling Transportation and Storage of Fruits and Vegetables, 
by A. Lloyd Ryall and Werner J. Lipton (AVI Publishing Company, Inc., 
Westport, Connecticut), which stated in relevant part as follows: 
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RS [Russett Spotting] usually progresses inward, but ab- 
sence of spots on outer head leaves does not necessarily in- 
dicate absence on inner leaves. Wrapper leaves seem to es- 
cape the disorder. 


Causes. — RS is induced or aggravated by several factors, 
one of which is ethylene. This gas induces RS at concentra- 
tions down to about 0.5 ppm, with rate and severity of de- 
velopment increasing as concentration increases up to 
about 10 ppm (Klustermeyer and Morris 1975). Ethylene 
damage is most severe at about 5°C(41°F) and minimal or 
even absent at 0°C(32°F), even when ethylene concentra- 
tion exceeds 20 ppm. 


Lettuce can show RS even when no ethylene is introduced 
into the atmosphere. While the cause of RS is, then, uncer- 
tain, some of the following conditions favor development 
of RS: (1) heads well into senescence; (2) storage at 
3°C(38°F) or higher; and (3) prolonged storage, i.e., longer 
than 10 days. These three conditions, however, are not al- 
ways sufficient to cause RS; some predisposing factor 
seems to be involved. 


Respondent refers to this last statement and on the basis of such state- 
ment maintains that the Russett Spotting in the lettuce could have been 
due to a predisposing factor and not to the presence of ethylene gas. 
However, this is not the issue. Rather, the issue for determination is 
whether transportation service and conditions were normal. On the ba- 
sis of all the evidence in the record we conclude that due to the shipment 
of the lettuce with incompatible ethylene gas-producing produce and 
also due to the temperatures shown by the federal inspection shortly af- 
ter arrival at destination, transportation service and conditions were not 
normal, Consequently, the suitable shipment condition warranty nor- 
mally associated with an F.O.B. sale and the good delivery standards for 
lettuce which flow from such warranty are not applicable to the subject 
lettuce. Since respondent Colonial Stores accepted the lettuce and has 
not proven a breach of warranty, it is liable to complainant for the full 
purchase price of the lettuce, or $1,050.00, none of which has been paid. 
Respondent Colonial Stores’ failure to pay complainant such amount is 
in violation of Section 2 of the Act for which reparation should be 
awarded to complainant with interest. 

Complainant’s claim against respondent L & M Brokerage Co., Inc., 
was alleged only in the alternative that Colonial Stores be found not lia- 
ble for the agreed purchase price. Since we have found Colonial Stores li- 
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able for such purchase price it follows that the complaint as against 
L & M Brokerage Co., Inc., should be dismissed. See A. J. Tebbe & Sons 
Co. v. Fruit & Produce Prepack, 34 A.D. 1226 (1975). 


ORDER 


Within 30 days from the date of this order respondent Colonial Stores 
shall pay to complainant, as reparation, the sum of $1,050.00, with in- 
terest thereon at the rate of 13% per annum from November 1, 1980, 
until paid. 

The complaint against L & M Brokerage Co., Inc., is dismissed. 

Copies of this order shall be served upon the parties. 


(No. 22,276) 


DENNIS PRODUCE SALES, INC. v. CARUSO-CIRESI, INC. PACA Docket No. 
2-5968. Decided January 31, 1983. 


Deferred billing—Market News Service—Dump certificate, no value as 

evidence—Accord and satisfaction, failure to prove—Privity of contract, 

between respondent and broker—Broker, duty fulfilled—Reparation 
awarded 


Where complainant agreed to a deferred billing in pricing the produce after the sale and 
where complainant was not satisfied with respondent’s price, a reasonable price 
must be found. Therefore, the Market News Service report will be used to determine 
the price of the lettuce at the time of delivery. It is concluded, respondent is liable to 
complainant for the total amount due on the price of the lettuce, less the freight and 
the amount already paid. 


George S. Whitten, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, Calif., for complainant. 
LeRoy W. Gudgeon, Northfield, Ill., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks «n award of reparation 
against respondent in the amount of $2,544.62 in connection with a 
shipment of Butter lettuce and Red Leaf lettuce in interstate commerce. 
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A copy of the report of investigation made by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to complain- 
ant. 

The amount claimed in the formal complaint does not exceed $15,000 
and the shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
the verified pleadings of the parties are considered a part of the evidence 
in the case as is the Department’s report of investigation. In addition, 
the parties were given an opportunity to file evidence in the form of 
sworn statements. Complainant filed an opening statement, respondent 
filed an answering statement, and complainant filed a statement in re- 
ply. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Dennis Produce Sales, Inc., is a corporation whose 
address is P.O. Box 442, Lamont, California. 

2. Respondent, Caruso-Ciresi, Inc., is a corporation whose address is 
305 W. 2nd Street, Cincinnati, Ohio. At the time of the transaction in- 
volved herein respondent was licensed under the Act. 

3. On or about April 17, 1981, complainant sold to respondent, on a 


“deferred billing” basis, 235 cartons of Boston or Butter lettuce and 289 
cartons of Red Leaf lettuce. Complainant shipped this produce from a 
loading point in California, to respondent in Cincinnati, Ohio, on the 
same day. 

4. The contract between complainant and respondent was negotiated 
by Tony Gilene of C. H. Robinson Company. 

5. The produce arrived at respondent’s place of business on April 22, 
1981, and was accepted by respondent. 

6. On May 11, 1981, on the application of Arena Produce Company, 
of Columbus, Ohio, one of respondent’s customers, a federal dump cer- 
tificate was issued covering 65 cartons of Red Leaf lettuce. The certifi- 
cate stated that “practically all stock shows decay.” In addition the cer- 
tificate showed that the temperature of the lettuce was 42° F. On the 
same day, on the application of respondent, a federal dump certificate 
was issued covering 204 cartons of Red Leaf lettuce inspected at re- 
spondent’s cooler at Cincinnati, Ohio. The certificate stated that the pro- 
duce was “generally decayed”, and showed the temperature to be 47° F. 
On May 13, 1981, on the application of Arena Produce Company, of 
Columbus, Ohio, a customer of respondent, a federal dump certificate 
was issued covering 81 cartons of Butter lettuce which stated that “prac- 
tically all stock shows decay in advanced stages.” The certificate stated 
that the temperature was 52° F. 
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7. Respondent sold 36 cartons of the Red Leaf lettuce between April 
23, and May 1, 1981, for gross proceeds of $261.00, incurring drayage 
charges of $21.50. A total of 269 cartons of the Red Leaf lettuce were 
dumped. Respondent sold 199 cartons of the Butter lettuce between 
April 23, and May 12, 1981, for gross proceeds of $633.75. Respondent 
incurred drayage charges of $45.15. Eighty-one cartons of the Butter 
lettuce were dumped. 

8. On May 12, 1981, respondent called the broker and quoted a de- 
ferred billing price settlement on the Butter lettuce of $2.63 per carton 
and $.82 per carton for the Red Leaf lettuce. These prices were in turn 
quoted by the broker to complainant. 

9. An informal complaint was filed on July 13, 1981, which was with- 
in nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges in its formal complaint that the transaction here- 
in was not a sale but rather a consignment transaction. Attached to the 
formal complaint is a copy of complainant’s original invoice, dated April 
17, 1981, which shows the Red Leaf and Butter lettuce as being con- 
signed. However, both respondent and the broker who were directly in- 
volved in the transaction state that the transaction was a sale on a “de- 
ferred billing” basis. It is clear from the record that the person who was 


directly involved in the transaction on behalf of complainant’s firm was 
complainant’s salesman, Jeff Eckel. However, there is no sworn state- 
ment in the record from Jeff Eckel. Instead complainant submitted a 
handwritten narrative, signed by Jeff Eckel, as an exhibit to its formal 
complaint. This narrative is incomplete, in that apparently the first page 
is missing. The pertinent part of Eckel’s statement reads as follows: 


... COULD MOVE SOME RED LEAF AND BUTTER LETTUCE. HE CONTACTED CARUSO-CIRESI, 
WHO SAID THAT THEY WOULD HANDLE FOR OUR ACCOUNT. I WAS TOLD THAT THEY DON’T 
USE BIG NUMBERS OF RED AND BUTTER, BUT THAT THEY SHOULD BE ABLE TO MOVE IT OUT 
TO KROGER AND SOME OF THE OTHER LOCAL CHAINS. .. . 


The broker’s standard memorandum of sale, which was not dated, 
showed the sales term as “delivered (deferred billing) accommodation bill- 
ing”. The memorandum further showed the quantity as 250 cartons of 
Boston lettuce and 250 cartons of Red Leaf lettuce. Beside the descrip- 
tion of Boston lettuce and Red Leaf lettuce the term “deferred billing” 
was again repeated on the memorandum. A corrected confirmation was 
also issued by the broker and this confirmation also was not dated. The 
corrected confirmation shows the terms as being identical to the original 
confirmation and shows the correct quantity of cartons for both the Bos- 
ton and the Red Leaf lettuce and also shows the price of $2.63 for the 
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Boston lettuce and $.82 for the Red Leaf lettuce quoted by respondent to 
the broker on May 12, 1981. In addition, the broker sent a form letter to 
complainant, in response to complainant’s invoice, which stated that the 
price on such invoice was incorrectly shown and that the price should 
read “DEFERRED BILLING.” The form letter stated that the invoice in- 
correctly showed C. H. Robinson Co. as purchaser, whereas in reality 
C. H. Robinson acted as broker. At the bottom of the form letter there 
were typed the following word “THIS INVOICE WAS SOLD TO 
CARUSO CIRESI NOT C.H. ROBINSON ON DEFERRED BILLING 
NOT CONSIGNMENT BASIS.” The form letter was dated May 14, 
1981. 

Although the failure of the broker to date the memoranda of sale, and 
the lateness of the date of the broker’s form letter, substantially weak- 
ens the value of the memoranda and the form letter as evidence in this 
proceeding, the record does contain the sworn testimony of Tony Gelene, 
who acted for C. H. Robinson Co. relative to this transaction, as well as 
the sworn testimony of D. C. Garrett, the president of respondent’s firm, 
and the person directly involved in the subject transaction on behalf of 
respondent. These sworn statements concur in describing the transac- 
tion as being on a deferred billing basis. In view of the fact that Jeff 
Eckel’s statement is not sworn to, we conclude that the term of sale rela- 
tive to the subject produce was “deferred billing.” 

Respondent maintained throughout the proceeding that the term of 
sale relieves it from any responsibility for the way in which the lettuce 
was handled. Respondent’s Mr. Garrett, states that when he was con- 
tacted by Mr. Gelene concerning the lettuce, the latter was advised that 
respondent had never handled such a large quantity of either of the let- 
tuce items, and that respondent would agree to take the lettuce only as a 
last resort provided the lettuce could not be placed elsewhere, and fur- 
ther would accept such lettuce only on a “deferred billing, price after sale 
delivered, no guarantee, basis.” Gelene states in his sworn affidavit, 
which was made a part of respondent’s answering statement, that after 
being contacted by complainant concerning the need to dispose of the 
lettuce, he contacted respondent to determine if respondent wou!d be 
willing to take the produce on a consignment basis. Gelene states that he 
was informed by Garrett that, while he would like to help out, he (Gar- 
rett) suggested that other firms be contacted “because his organization 
just did not have that much of a play from the trade for those two 
items.” Gelene states that he was informed by Garrett that respondent 
would not handle on a consignment basis “but would be willing to accept 
the merchandise as a last resort on a deferred billing basis.” Gelene then 
states “your affiant contacted Mr. Eckel, by telephone, at once and re- 
lated what Mr. Garrett had told him and that the terms would be ‘de- 
ferred billing basis’ and not on a consignment basis.” 
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Taking the broker’s statement at face value, it appears that complain- 
ant was told that respondent had never handled such a large quantity of 
the items which complainant wanted to ship and that respondent would 
however take such items as a last resort on a deferred billing basis. There 
ia no indication in the broker’s statement that complainant was told that 
he should expect large portions of the commodities to be dumped or that 
complainant was told that the lettuce would be taken by respondent on a 
“no guarantee” basis. We find that the terms of sale were basically “de- 
ferred billing”. 

In Northwest Fruit Sales, Inc. v. The Norinsberg Corporation, 39 A.D. 
1556 (1980) we stated that “. . . the term ‘deferred billing’ is not defined 
in the Department’s regulations and has no fixed meaning within the 
perishable industry. . .” We are thus faced with the difficult question of 
exactly what the parties herein meant by the usage of such a term. This 
question is made more difficult due to the fact that complainant has con- 
sistently maintained throughout the proceeding that it considered the 
commodities to have been consigned to respondent. An examination of 
the actions of the parties subsequent to delivery and acceptance of the 
produce should throw some light on the meaning ascribed by them to 
“deferred billing”. 

Respondent asserts that after it quoted the prices of $2.63 per carton 
for the Boston lettuce and $.82 per carton for the Red Leaf lettuce on 
May 12, to the broker, and the broker in turn quoted such prices to com- 
plainant, such prices were accepted by complainant due to complainant’s 
failure to request different prices from respondent. The broker’s original 
statement concerning this phase of the transaction was made in the let- 
ter to the Department on July 22, 1981. This letter states in relevant 
part as follows: 


When Caruso-Ciresi sold the merchandise, they called us 
with the settlement price. We advised Jeff Eckel of Dennis 
Produce Sales of the resylts of the sale. He was concerned 
about the results and later that same day, the sales mana- 
ger from Dennis Produce Sales called back and expressed 
concern about the price received for the merchandise. 
Nothing more was agreed upon, therefore, when we re- 
ceived the money from Caruso-Ciresi, we promptly for- 
warded a check to Dennis Produce Sales along with the 
dump certificates for the merchandise. . . 


Following an inquiry by the Department Gelene wrote another letter 
on August 3, 1981, elaborating on the statement quoted above from the 
July 22, 1981, letter: 
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The phrase in our letter, ‘Nothing more was agreed upon’, 
was inserted because, as we stated, the manager of Dennis 
Produce Sales did call the afternoon the prices were estab- 
lished with Jeff Eckel and Caruso-Ciresi and expressed 
concern, but at no time did he take exception to or state 
that the prices were unacceptable. 


In his sworn affidavit, included with respondent’s answering state- 
ment, Mr. Gelene summarized what happened as follows: 


22. On May 12th, your affiant had received a telephone 
call from MR. GARRETT concerning the letters from 
DENNIS. The matter was reviewed in depth, including the 
fact that about one-half had been dumped. The deferred 
billing price settlement on the Boston lettuce was $2.63 
per carton and 82¢ on the Red Leaf, based on the cartons 
delivered. 


23. Your affiant promptly called MR. ECKEL with the 
figures and gave him the full picture. MR. ECKEL was up- 
set about results but did not dispute the prices, nor did he 
instruct your affiant to go back to Mr. GARRETT to try to 
revise the prices upward. On May 13th, LARRY ANGEL 
called us and discussed the prices, but he did not tell us to 
go back to CARUSO-CIRESI, INC. to renegotiate the set- 
tlement. 


We do not accept respondent’s contention that the action of Mr. Eckel 
and Larry Angel, as described by the broker, amounted to an acceptance 
of the prices quoted on the lettuce. It seems clear from the record that 
the term “deferred billing” contemplated the involvement of complain- 
ant in setting the price. The fact that complainant did not consent to the 
price unilaterally established by respondent is clearly indicated by a let- 
ter from complainarit’s Larry Angel written on May 15, 1982, to the 
broker. Such letter states as follows: 


Dear Mr. Gelene: 


As I mentioned in our telephone conversation of 5-13-81, 
I am totally dissatisfied with the preliminary report of re- 
turns by Caruso-Ciresi Inc. on the butter lettuce and red 
leaf consigned to them. 


I think that the apparent lack of concern on the part of 
Caruso-Ciresi in handling our merchandise constitutes 
negligence and I expect a fair and equitable settlement on 
their part. 
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Since the record as a whole indicates that the term “deferred billing,” 
however vague, did contemplate participation by complainant in the 
pricing of the produce after its sale, and since complainant was not satis- 
fied with the price unilaterally set by respondent, it is apparent that the 
parties never agreed to a price under such terms. 

In the absence of agreement on a price, where such price is set by the 
parties subsequent to shipment, it is our responsibility to set a reasona- 
ble price. The Uniform Commercial Code Section 2-305, states in rele- 
vant part as follows: 


(1) The parties if they so intend can conclude a contract 
for sale even though the price is not settled. In such a case 
the price is a reasonable price at the time for delivery if 


(a) nothing is said as to price; or 


(b) the price is left to be agreed by the parties and they 
fail to agree; or 


(c) the price is to be fixed in terms of some agreed 
market or other standard as set or recorded by a third per- 
son or agency and it is not so set or recorded. 


Since the parties failed to agree to a price we must ascertain the reasona- 
ble price at time of delivery for the lettuce. Complainant submitted as 
exhibits to its complaint copies of Market News Service reports for the 
Cincinnati market covering sales on April 20, 1981, and April 21, 1981. 
Sales of Big Boston lettuce in size 24 cartons from California were re- 
ported in the August 20, 1981, report at $8.75 per carton and sales of 
Red Leaf lettuce from California in size 24 cartons were reported in the 
April 20 and 21, 1981, reports at $9.00 per carton. Respondent did not 
attempt to submit rebuttal evidence to these reports. We find that the 
prices shown in these reports is the reasonable price at time of delivery 
for the subject produce. The 235 cartons of Boston lettuce would have a 
value, at $8.75 per carton, of $2,056.25. The 289 cartons of Red Leaf let- 
tuce would have a value, at $9.00 per carton, of $2,601.00. Complainant 
seeks recovery of the total of these amounts, less freight in the amount 
of $1,257.60, and less the $855.03 already paid by respondent or a net 
amount of $2,544.62. We find the respondent’s failure to pay complain- 
ant such amount is a violation of section 2 of the Act for which repara- 
tion should be awarded to complainant with interest. 

It is noted that in computing damages, we have not taken into consid- 
eration that some of the produce was dumped. The dumping is evidenced 
by two dump certificates issued on May 11, 1981, governing 269 cartons 
of Red Leaf lettuce, and the May 13, 1981, dump certificate governing 
81 cartons of Butter lettuce, all three of which are noted in finding of 
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fact 6, above. Since these dump certificates were not issued until three 
weeks after respondent’s receipt of the produce, these certificates have 
little probative value as evidence of the grade or condition of the produce 
on April 22, 1981, when the produce arrived. E. J. Harrison & Son, Inc. 
v. United Purvegors, 30 Agric. Dec. 261 (1971) (Dump certificate issued 
6 days after arrival); Truitt Hartsell v. Angel Produce, 29 Agric. Dec. 
153 (1970) (Dump certificate issued two weeks after arrival). 

Respondent has raised three additional defenses which we have not 
dealt with above. First, respondent alleges that the check in the amount 
of $855.03 which was given by respondent to C. H. Robinson Company 
was “in full payment and constitutes an accord and satisfaction of all 
matters between respondent, C. H. Robinson Company, the agent and 
broker for complainant, and the complainant.” However, an examination 
of such check shows that it did not contain any notation that it was of- 
fered in full settlement of the transaction referred to on the face of the 
check. Thus, we find that respondent’s defense of accord and satisfaction 
fails. 

Second, respondent alleges that there was no privity of contract be- 
tween respondent and complainant. While it is true that complainant’s 
invoice and bill of lading were made out to C. H. Robinson Company as 
buyer, it is manifest from all of the evidence submitted in this proceed- 
ing that respondent was aware at the time that it entered into the con- 


tract that it was dealing, through a broker, with the specific shipper in- 
volved herein, nameiy Dennis Produce Sales, Inc. For example D. C. Gar- 
rett states in his affidavit, included as a part of respondent’s answering 
statement, as follows: 


Either later the same day or possibly the next morning, 
MR. GELENE advised he had spoken to the shipper, DEN- 
NIS PRODUCE SALES, INC., and relayed what we had 
said, including the terms of deferred billing, and they had 
accepted and shipment would come to us. 


The third additional defense raised by respondent is that complainant 
is bound by the action of its agent, C. H. Robinson Company, “which it 
placed in position to deal with the respondent and with whom respond- 
ent dealt and agreed to the settlement in prices” communicated on May 
12. However, it is apparent that in this situation, as in most broker situa- 
tions, the broker’s responsibilities as an agent had been fulfilled with the 
conclusion of the negotiation of the contract. In the subsequent com- 
muncations between respondent and complainant, C. H. Robinson Com- 
pany merely acted to relay messages between the parties. There is no in- 
dication that C. H. Robinson Company was ever invested with the gen- 
eral authority of an agent acting for and empowered to negotiate a set- 
tlement on behalf of complainant. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant as reparation, $2,544.62, with interest thereon at the rate 
of 13% per annum from June 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 


MISCELLANEOUS ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 22,277) 


JOE PHILLIPS, Inc. v. G&T TERMINAL PACKAGING Co., INc. PACA 
Docket No. 2-5769. Order issued January 5, 1983. 


ORDER GRANTING PETITION TO REOPEN 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended, a Decision and Order was issued on 
September 15, 1982, awarding reparation to complainant from respond- 
ent in the amount of $22,793.50, plus interest, and $3,148.57 for fees 
and expenses. On September 27, 1982, respondent filed a petition to re- 


open the hearing to take into evidence the testimony of a witness, a Mr. 
Steinberg, who did not testify at the hearing. A stay order was issued on 
November 5, 1982. Complainant objected to reopening in a letter filed 
on November 23, 1982. 

The Rules of Practice provide that a petition to reopen shall show that 
the evidence to be adduced is not merely cumulative, and shall set forth 
a good reason why the evidence was not presented at the hearing 7 
C.F.R. 47.24 (b). Respondent asserts that the testimony to be given by 
Mr. Steinberg, the broken in the transactions between the parties, will 
show that complainant granted allowances to respondent. Respondent 
claims that Mr. Steinberg did not testify at the hearing because he was 
seriously ill at the time. Subsequent to the hearing, respondent’s petition 
to reopen was granted to allow the testimony of Mr. Steinberg. However, 
respondent advised that Mr. Steinberg was too ill to leave his Florida 
residence and travel to New York, respondent’s place of business and the 
site of the hearing. Therefore, the presiding officer ruled that the hear- 
ing was concluded, and Mr. Steinberg’s testimony would not be taken. 

Upon reviewing the record, it is concluded that respondent has shown 
that Mr. Steinberg’s testimony would not be merely cumulative, and has 
shown good reason why its petition to reopen should be granted. How- 
ever, to avoid excessive hardship to complainant, which would have to 
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travel from its place of business in California to attend a hearing in New 
York, Mr. Steinberg’s testimony will be taken by deposition through the 
use of written questions. Respondent shall file its questions by Decem- 
ber 23, 1982. Complainant will then have an opportunity to file cross- 
questions. Mr. Steinberg’s. deposition will take place on approximately 
January 27, 1983. Thereafter, the parties will be given an opportunity 
to file briefs. 
Copies of this order shall be served upon the parties. 


ORDERS REQUIRING PAYMENT OF UNDISPUTED AMOUNT 
(No. 22,278) 


JAMES P. BONIFACINO MUSHROOMS v. C&G MUSHROOM CO. OF 
FLORIDA. PACA Docket No. 2-6173. Order issued January 
19, 1983. Respondent shall pay complainant as an undisputed 
amount, $34,232.15 with 13 percent interest from June 1, 1982, 
until paid. 


(No. 22,279) 


MENDELSON-ZELLER Co., INC. v. R & R FRUIT COMPANY. PACA Dock- 
et No. 2-6180. Order issued January 19, 1983. Respondent 
shall pay complainant as an undisputed amount, $4,180.80 with 13 
percent interest from July 1, 1982, until paid. 


(No. 22,280) 


SMISSON FARMS v. WILKINSON-COOPER PRODUCE, INC. PACA Docket 
No. 2-6124. Order issued January 19, 1983. Respondent 
shall pay complainant as an undisputed amount, $1,000.00 with 13 
percent interest from August 1, 1981, until paid. 


ORDER OF DISMISSAL 
(No. 22,281) 
LOUIE PRODUCE COMPANY v. CHEF'S BEST Foops. PACA Docket No. 


2-6144. Order issued January 5,1983. Complainant author- 
ized dismissal of complaint. 
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STAY ORDER 
(No. 22,282) 


GARDEN STATE FARMS, INC. v. JOHNSTON-GIBSON SALES COM- 
PANY. PACA Docket No. 2-6045. Order issued January 17, 
1983. Proceeding stayed, pending the filing of respondent’s pe- 
tition for reconsideration. 


REPARATION DEFAULT DECISIONS —(RD) ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 22,283) 


HI-VALUE PROCESSORS, INC. v. CUMBERLAND PRODUCE CO., 
Inc. PACA Docket No. RD-83-91. Reparation of $14,476.20 
with 13 percent interest from August 1, 1982, awarded complain- 
ant against respondent in order issued January 10, 1983. 


(No. 22,284) 
RIRIE PRODUCE, INC. d/b/a WILLOW CREEK PRODUCE v. GILARDI TRUCK & 


TRANSPORTATION, INC. a/t/a A. M. GILARDI& SONS. PACA Dock- 
et No. RD-83-92. Reparation of $3,418.78 with 13 percent in- 
terest from January 1, 1982, awarded complainant against respond- 
ent in order issued January 10, 1983. 


(No. 22,285) 


MUIR-ROBERTS COMPANY INC. v. RENE’'S PRODUCE Co. INc. PACA 
Docket No. RD-83-93. Reparation of $1,210.00 with 13 percent 
interest from April 1, 1982, awarded complainant against respond- 
ent in order issued January 10, 1983. 


(No. 22,286) 


O & E GROWERS, INC. v. GENE GUICE & Son, INc. PACA Docket No. 
RD-83-94. Reparation of $4,607.00 with 13 percent interest 
from March 1, 1982, awarded complainant against respondent in 
order issued January 10, 1983. 
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(No. 22,287) 


HARKNESS-COLGATE-BARTELL, INC. a/t/a UNITED PACKING Co. v. MONTE 
BROKERAGECO. PACA Docket No. RD-83-95. Reparation of 
$2,765.50 with 13 percent interest from July 1, 1982, awarded 
complainant against respondent in order issued January 10, 1983. 


(No. 22,288) 


ORANGE-CO. OF FLORIDA, INC. v. KENNETH CAPPS PRODUCE. PACA 
Docket No. RD-83-96. Reparation of $3,671.70 with 13 percent 
interest from April 1, 1982, awarded complainant against respond- 
ent in order issued January 11, 1983. 


(No. 22,289) 


MISSION FRUIT & VEG., DISTS. v. MONTE BROKERAGE Co. PACA 
Docket No. RD-83-97. Reparation of $6,399.30 with 13 percent 
interest from March 1, 1982, awarded complainant against respond- 
ent in order issued January 11, 1983. 


(No. 22,290) 


RIGBY PRODUCE v. JOSEPH RUBINO d/b/a SUN-GLO WHOLESALE FRUIT & 
PRODUCE. PACA Docket No. RD-83-98. Reparation of 
$10,900.00 with 13 percent interest from July 1, 1982, awarded 
complainant against respondent in order issued January 11, 1983. 


(No. 22,291) 


Six L’s PACKING COMPANY INC. v. DOCK CASE BROKERAGE COM- 
PANY. PACA Docket No. RD-83-99. Reparation of 
$122,496.14 with 13 percent interest from June 1, 1982, awarded 
complainant against respondent in order issued January 11, 1983. 


(No. 22,292) 


Scott FINKS Co., INC. v. FARM MARKET SERVICE, INC. PACA Docket 
No. RD-83-100. Reparation of $9,250.00 with 13 percent inter- 
est from August 1, 1982, awarded complainant against respondent 
in order issued January 11, 1983. 


(No. 22,293) 


POTATO SERVICES OF MICHIGAN INC. v. HAMMOND BROS. PRODUCE 
Inc. PACA Docket No. RD-83-101. Reparation of $920.00 
with 13 percent interest from February 1, 1982, awarded complain- 
ant against respondent in order issued January 13, 1983. 
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(No. 22,294) 


R&A PropUCcE Dist. Co., INC. v. GALVAN BROS. DISTRIBUTING, 
Inc. PACA Docket No. RD-83-102. Reparation of 
$20,324.65 with 13 percent interest from June 1, 1982, awarded 
complainant against responcent in order issued January 13, 1983. 


(No. 22,295) 


Six L’s PACKING COMPANY, INC. v. KING TOMATO CORPORATION a/t/a 
L.S. PRopucE. PACA Docket No. RD-83-104. Reparation 
of $55,428.75 with 13 percent interest from April 1, 1982, awarded 
complainant against respondent in order issued January 13, 1983. 


(No. 22,296) 


ASSOCIATED PRODUCE DISTRIBUTORS v. CALIFORNIA OREGON VEGETABLE 
EXCHANGE. PACA Docket No. RD-83-105. Reparation of 
$1,616.75 with 13 percent interest from July 1, 1982, awarded 
complainant against respondent in order issued January 13, 1983. 


(No. 22,297) 


AMIGO Foops CorP. v. ARISTA PRODUCE CorP. PACA Docket No. 
RD-83-106. Reparation of $3,494.47 with 13 percent interest 


from July 1, 1982, awarded complainant against respondent in or- 
der issued January 14, 1983. 


(No. 22,298) 


Stx L’s PACKING COMPANY, INC. v. D. L. FOOD PURVEYORS INC. alt/a 
MDM Foops. PACA Docket No. RD-83-108. Reparation of 
$26,303.00 with 13 percent interest from June 1, 1982, awarded 
complainant against respondent in order issued January 14, 1983. 


(No. 22,299) 


A.C.A. MUSHROOMS, INC. v. D. L. FoOD PURVEYORS, INC. a/t/a MDM 
FOoops. PACA Docket No. RD-83-109. Reparation of 
$24,788.75 with 13 percent interest from September 1, 1982, 
awarded complainant against respondent in order issued January 
14, 1983. 
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(No. 22,300) 


THE AUSTER COMPANY, INC. v. ANTHONY BROKERAGE, INC. PACA 
Docket No. RD-83-110. Reparation of $2,657.18 with 13 per- 
cent interest from July 1, 1982, awarded complainant against re- 
spondent in order issued January 14, 1983. 


(No. 22,301) 


BRANDT FARMS INC. v. ONION SALES INC. PACA Docket No. 
RD-83-117. Reparation of $15,923.25 with 13 percent interest 
from September 1, 1982, awarded complainant against respondent 
in order issued January 17, 1983. 


(No. 22,302) 


NORTHWESTERN FRUIT & PRODUCE Co., INC. v. FRANK D. FINE d/b/a FINE 
PropucE. PACA Docket No. RD-83-118. Reparation of 
$2,679.55 with 13 percent interest from January 1, 1981, awarded 
complainant against respondent in order issued January 17, 1983. 


(No. 22,303) 


RALSTON PURINA COMPANY v. RED BUD DISTRIBUTORS, INC. PACA 
Docket No. RD-83-119. Reparation of $3,060.00 with 13 per- 


cent interest from September 1, 1982, awarded complainant 
against respondent in order issued January 17, 1983. 


(No. 22,304) 


DANNY G. LOPEZ d/b/a LOPEZ PRODUCE v. JOHN E. REYNA d/b/a REYNA 
BROTHERS PRODUCE AND TRUCKING. PACA Docket No. 
RD-83-120. Reparation of $9,431.75 with 13 percent interest 
from February 1, 1982, awarded complainant against respondent in 
order issued January 17, 1983. 


(No. 22,305) 


JACK T. BAILLIE Co., INC. v. JOSEPH RUBINO d/b/a SUN-GLO WHOLESALE 
Fruit & PropucE. PACA Docket No. RD-83-111. Repara- 
tion of $4,612.50 with 13 percent interest from July 1, 1982, 
awarded complainant against respondent in order issued January 
18, 1983. 
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(No. 22,306) 


ECONOMY PRODUCE & VEGETABLE COMPANY, INC. v. L & M Foon SERv- 
ICE INc. PACA Docket No. RD-83-112. Reparation of 
$857.08 with 13 percent interest from May 1, 1982, awarded com- 
plainant against respondent in order issued January 18, 1983. 


(No. 22,307) 


GRANADA MARKETING, INC. v. MONTE BROKERAGECO. PACA Docket 
No. RD-83-114. Reparation of $2,646.00 with 13 percent inter- 
est from August 1, 1982, awarded complainant against respondent 
in order issued January 18, 1983. 


(No. 22,308) 


PETE PASQUINELLI ‘v. MONTE BROKERAGE Co. PACA Docket No. 
RD-83-115. Reparation of $8,044.50 with 13 percent interest 
from August 1, 1982, awarded complainant against respondent in 
order issued January 18, 1983. 


(No. 22,309) 


DAVE WALSH Co., INC. v. D.L. FoOoD PURVEYoORS INC. a/t/a MDM 
Foops. PACA Docket No. RD-83-116. Reparation of 
$23,767.40 with 13 percent interest from August 1, 1982, awarded 
complainant against respondent in order issued January 18, i983. 


(No. 22,310) 


RAUL TUYA and RAUL DIAZ v. GODWIN CUCUMBER Co., INc. PACA 
Docket No. RD-83-103. Reparation of $13,763.50 with 13 per- 
cent interest from May 1, 1982; awarded complainant against re- 
spondent in order issued January 19, 1983. 


(No. 22,311) 


RAUL TUYA and MANUEL CHIMINO v. GODWIN CUCUMBER CO., 
Inc. | PACA Docket No. RD-83-107. Reparation of $4,177.50 
with 13 percent interest from July 1, 1982, awarded complainant 
against respondent in order issued January 19, 1983. 
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(No. 22,312) 


RED COACH FOODS CORPORATION v. JOSEPH RUBINO d/b/a SUN-GLO 
WHOLESALE FRUIT & PRODUCE. PACA Docket No. 
RD-83-113. Reparation of $18,277.95 with 13 percent interest 
from December 1, 1981, awarded complainant against respondent 
in order issued January 19, 1983. 


(No. 22,313) 


WEST COAST PRODUCE SALES, INC. v. AMERI-CAL PRODUCE, 
Inc. PACA Docket No. RD-83-121. Reparation of $4,708.00 
with 13 percent interest from November 1, 1981, awarded com- 
plainant against respondent in order issued January 26, 1983. 


(No. 22,314) 


R. L. PEED & SONS INC. v. MICHAEL SCHRICKER. PACA Docket No. 
RD-83-122. Reparation of $9,239.65 with 13 percent interest 
from August 1, 1982, awarded complainant against respondent in 
order issued January 26, 1983. 


(No. 22,315) 


W. SHAPIRO & Co. INC. v. TRIPLE A TOMATO INC. PACA Docket No. 
RD-83-123. Reparation of $24,368.00 with 13 percent interest 
from July 1, 1982, awarded complainant against respondent in or- 
der issued January 26, 1983. 


(No. 22,316) 


EDGAR H. GRAFF, JR. v. GREEN VALLEY PRODUCE DISTRIBUTORS. 
PACA Docket No. RD-83-124. Reparation of $20,051.44 with 
13 percent interest from July 1, 1982, awarded complainant 
against respondent in order issued January 26, 1983. 


(No. 22,317) 


RAUL TuyA d/b/a TUYA FARMS v. GODWIN CUCUMBER CO., 
Inc. PACA Docket No. RD-83-125. Reparation of 
$50,190.50 with 13 percent interest from May 1, 1982, awarded 
complainant against respondent in order issued January 27, 1983. 
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(No. 22,318) 
THOS. ISERI PRODUCE Co. v. TAMARA Foops, INc. PACA Docket No. 
RD-83-126. Reparation of $3,150.00 with 13 percent interest 


from May 1, 1982, awarded complainant against respondent in or- 
der issued January 27, 1983. 


(No. 22,319) 


GREEN VALLEY PRODUCE CO-OP v. BASILIO GONZALEZ d/b/a BASILIO PRO- 
DUCE. PACA Docket No. RD-83-127. Reparation of 
$1,470.00 with 13 percent interest from June 1, 1982, awarded 
complainant against respondent in order issued January 27, 1983. 


(No. 22,320) 


H & T PACKING CoMPANY v. D. L. FoOD PURVEYoRS, INC. a/t/a MDM 
Foops. PACA Docket No. RD-83-129. Reparation of 
$27,556.60 with 13 percent interest from July 1, 1982, awarded 
complainant against respondent in order issued January 27, 1983. 


(No. 22,321) 


VeEG-A-MIXx v. D. L. FOOD PURVEYORS INC. a/tla MDM Foops. PACA 
Docket No. RD-83-130. Reparation of $11,443.95 with 13 per- 
cent interest from May 1, 1982, awarded complainant against re- 
spondent in order issued January 27, 1983. 


MISCELLANEOUS REPARATION DEFAULT — (RD) ORDERS ISSUED 
BY DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 22,322) 


TRI-STATE APPLE EXCHANGE, INC. v. MILLBROOK, INC. PACA Docket 
No. RD-83-25. Order issued January 5, 1983. 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a default order 
was issued on November 10, 1982. It has come to our attention that re- 
spondent, on November 1, 1982, submitted an untimely answer. This 
document will be treated as a motion to reopen after default made pur- 
suant to section 47.25 of the Rules of Practice (7 CFR §47.25). Our re- 
view of this answer reveals that in it respondent admits all of the materi- 





MISCELLANEOUS 195 
Cite as 42 A.D. 195 


al allegations made in the complaint. Had it been timely filed, such an 
answer would have resulted in the issuance of in order on admission of 
liability pursuant to section 7 of the Act (7 U.S.C. 499g). Since such an 
order would not be substantively different from the default order, the 
motion to reopen after default is denied. There will be no change in said 
order except that it shall be considered issued on this date rather than on 
November 10, 1982. 


ORDER REOPENING AFTER DEFAULT 
(No. 22,323) 


REGENCY PACKING COMPANY v. NETWORK BROKERAGE INC. PACA 
Docket No. RD-83-64. Order issued January 5, 1983. Re- 
spondent’s motion to reopen was filed within a reasonable time, and 
that good reason has been shown why the relief requested in the mo- 
tion should be granted. Accordingly, the default in the filing of an 
answer is set aside and respondent’s answer is hereby ordered 


filed. (The new docket number is PACA 2-6188.) 


ORDER OF DISMISSAL 
(No. 22,324) 


SOUTHLAND PRODUCE Co. v. JENNARO Bros. PACA Docket No. RD- 
82-350. Order issued January 5,1983. Respondent tendered 
a check to complainant in full settlement. 
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AGRICULTURAL MARKETING ACT OF 1946 
AGRICULTURE DECISIONS 
COURT DECISION 


U.S. Court of Appeals, Ninth Circuit — Dismissal of appeal 
STAY ORDER 


Removal of, prior order reinstated 


ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 
CIVIL PENALTY 


Of $1,000.00 — Consent 
EXHIBITOR 


Cease and desist from buying and transporting any animal with- 
out having a valid and effective license 


LICENSE 


Cease and desist from buying and/or transporting any animal 
without obtaining a license 


Not suspended or revoked 
SALE OR TRANSPORTATION 
Of any animal without obtaining a license 
STANDARDS AND REGULATIONS 
Ordered to comply with 


FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 


INSPECTION SERVICE 
Withdrawal and denial of 
SANCTION 
Withdrawal and denial of inspection services under Title I of the 


Federal Meat Inspection Act and the Poultry Products Inspection Act ... 
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HORSE PROTECTION ACT 


AGRICULTURE DECISIONS 
CIVIL PENALTY 
Of $750.00 
Of $2,000.00 
DISQUALIFICATION 


From judging or managing any horse show, exhibition, sale or 
auction 


From showing or exhibiting any horse 
SANCTION 

6 months disqualification 

1 year disqualification 
SORED HORSE 

Showing and exhibiting of 


PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 
ACCOUNTS AND RECORDS 


Fully and correctly disclose all transactions 
ACCOUNTS OF SALE OR PURCHASE 

Failure to show true and correct nature of transactions 

Failure to show true and correct weight and/or prices 

Price entries, false and inaccurate 


APPLICATION FOR REGISTRATION 


BONDING REQUIREMENT 
Violation of 
CHECKS OR DRAFTS 
Issuing insufficient funds checks 
CIVIL PENALTY 
Of $5,000.00 
Stayed, pending outcome of judicial review 
COLLECTING 


False, incorrect or inaccurate 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


COURT DECISIONS 


Fayette Circuit Court, Civil Branch, Third Division — Surety 
bond issue 


Fayette Circuit Court, Civil Branch, Third Division — Plaintiff's 
motion for interest, overruled 


DEALER 
Failure to pay when due 
Issuing insufficient funds checks 
Suspended as a registrant 

DEALER AND MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 


Accounts of purchase/invoices/billings — false, misleading or in- 
accurate 


Application for registration, denied until suspension expires 
Collecting on the basis of untrue or incorrect invoices 
Engaging in business while insolvent 


Failure to deposit into and/or maintain properly “Shippers’ Pro- 
ceeds Account” 


Failure to maintain a reasonable bond 
Failure to pay when due 

Invoices, untrue or incorrect 

Issuing insufficient funds checks 


Misrepresenting the method used by which livestock is sold or 


Misrepresenting the origin, place of purchase or sale of live- 


Net proceeds, failure to remit when due 


Obtaining money from purchasers of livestock by false or decep- 
tive pretenses 


Suspended as a registrant 
INSOLVENCY 


Current liabilities exceed current assets 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


INVOICES 
Collecting on the basis of untrue or incorrect 
Issuing untrue cr incorrect 
MISREPRESENTATION 
The method livestock was purchased or sold 
The origin, or place of purchase or sale, of livestock 
NET PROCEEDS 
Failure to remit when due 
PREVIOUS ORDERS 


Issued April 12, 1982, stay of the effective date of the suspen- 
sion provisions, vacated 


Issued December 7, 1970, remains in full force and effect 
PURCHASE PRICE 

Failure to pay when due 
RECONSIDERATION/REOPEN 

Petition for, denied 
SCALE TICKETS 

Failure to show true navure of transactions 

Making false, inaccurate or incorrect entries 


SHIPPERS’ PROCEEDS ACCOUNT 


Failure to deposit into 


Failure to maintain properly 
Suspension of registration until deficit in account is eliminated 
STAY 
Of civil penalty and/or suspension provision 
Vacation of suspension provision 
SUSPENSION OF REGISTRATION 
Stayed, pending judicial review 
Suspended for: 
21 days 
49 days 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


SUSPENSION OF REGISTRATION—Cont. 
Suspended for:—cont. 


60 days and thereafter until solvent and/or deficit eliminated 


120 days and thereafter until in full compliance with the 
bonding requirements 


Vacation of stay, of the effective date of the suspension provi- 
sions in the order issued April 12, 1982 


UNFAIR AND/OR DECEPTIVE PRACTICES 


Obtaining money from purchasers of livestock by false or decep- 
tive pretenses 


PERISHABLE AGRICULTURE COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 


ACCEPTANCE OF COMMODITY 
Admission of 
By unloading 
Failure to communicate rejection 
Untimely rejection 
Wrongful rejection 
ACCORD AND SATISFACTION 
Failure to prove 
ACCOUNTINGS 
Incorrect, lack of proof 
AGREEMENT 
The term of sale is deferred billing 
BROKER 


Claim against, only if the other respondent is found not liable 
for the purchase price 


Complaint against, dismissed 
Duty fulfilled 
CHECKS 


Unable to relate canceled checks to specific invoices 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
PAGE 
COMPLAINT 


Dismissed as to a portion of 
Dismissed as to the broker 
CONTRACT 
B:each of: 
Failure to prove 
Failure to ship in suitable condition 
Failure to ship specified brand and size 
Failure to submit evidence of loss 
Privity of, between respondent and broker 
Untimely notice 
CONTRACT PRICE 
Liable for full contract price 
Liable, less sum already paid 
Not liable 
CONTRACT TERM 
Deferred billing 
COUNTERCLAIM 
Dismissed, failure to prove breach of contract 
DAMAGES 


Failure to prove 


Failure to ship in suitable shipping condition 


Failure to submit sufficient evidence of loss 
Wrongful rejection 
DEFERRED BILLING 


DELIVERED SALE 
Failure to grade U.S. No. 1 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


DISMISSAL 
Amount of damages equal contract price 
As to broker 
Complainant authorized dismissal of complaint 
Complainant did not suffer damages 
Complainant failed to make a written reply to respondent’s letter 
Failure to submit proof of incorrect accountings 
Of counterclaim, failure to prove breach of contract 
Respondent tendered check to complainant in full settlement 
DUMPING 
Certificate not valued as evidence 
FAILURE TO PAY PROMPTLY (DISCIPLINARY) 
Publication of facts 
Revocation of license 
FIELD RELATED PROBLEM 
Enlarged lenticel growth 
F.O.B. SALE 
Breach of warranty, failure to prove 
Breach of warranty, failure to submit evidence of loss 


Rejection, unreasonable cause 


Suitable shipping condition warranty, breach of 134, 138, 155 


Suitable shipping condition warranty, not applicable 165, 173 
FREIGHT 

Failure to prove inaccurate freight charge 

Overcharging for 
INSPECTION 

Found enlarged lenticel growth 

Of wrong load 

One week prior to shipping 
INVOICES 


Inaccurate, failure to prove 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


PAGE 

LICENSE (DISCIPLINARY) 

Revocation of 
MARKET PRICE 

Used to determine the price of lettuce 
NET PROCEEDS (DISCIPLINARY) 

Failure to account for produce handled on consignment .. . 
OVERCHARGES 

For freight 
PURCHASE PRICE 

Failure to pay in full 

Original price different from invoice 
RECONSIDERATION/REOPEN 

Motion to reopen after default, denied 

Order reopening after default 

Petition to reopen, granted 
REJECTION 


Untimely 
REPARATION AWARDED 
No dispute 
RESALE 
Prompt and proper 
STAY ORDER 
Pending filing of petition for reconsideration 
SUITABLE SHIPPING CONDITION 
A field related problem 
Breach of warranty 
Breach of warranty, failure to prove 


Warranty, not applicable 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
PAGE 


TRANSPORTATION SERVICES AND CONDITIONS 


Abnormal temperatures 


Not responsible for decay 
Shipped with incompatible ethylene gas-producing produce 
UNDISPUTED AMOUNT 
Order for 
VIOLATIONS (DISCIPLINARY) 
Of Section 2 of the Act 120, 121, 124, 126 
aeatns dd Geant 55. Ss CA AR BGS . 121, 124 
Willful, repeated and flagrant 120, 126 
WARRANTY 


Breach of, failure to prove 


Breach of, failure to submit sufficient evidence of loss 


Not applicable 


POULTRY PRODUCTS INSPECTION ACT 
AGRICULTURE DECISIONS 
INSPECTION SERVICE 
Withdrawal and denial of 
SANCTION 


Withdrawal and denial of inspection services under Title I of the 
Federal Meat Inspection Act and the Poultry Products Inspection Act 
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